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Edward Schlayer vs. Georgb Bowers, Defendant, 
James Sankey, Garnishee. 
Allachmenl execution — Demurrer to answers of gamiskee 
— Practice. 

Altliongh B denMHTCT to the aaswera of a gamishee In on attach- 
ment ezecntion is not tbe nsoal practice, it Is not an impTOper form of 
•etting the case down for heoriDg on the anawers. 

The general and proper practice is to put the motion for jadgtnent 
against the ganiiahee in the shape of a mle to show caase. 

The question of the liability of the garnishee moat be determined 
from the answers alone. 

Judgment will not be entered against the garnishee, unless he ex- 
pressly or Impliedly admits his indebtedness so distinctly as to leave 
no room for doubt 
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Bdw«rd Schlayer vs. Geo. Bowers, Defendant, Jas. Sankey, Gamiahee. 
Judgment will not be entered agalDBt a gamialiee when hia answera 
deny all liability to the defendant, and there are no facts set forth from 
which an admisrion of liability might be implied. 

An exception to the answers of a. garnishee, after demurrer filed, is 
irregular. An exception is proper when the answers are not fall and 
direct. 

Attachment execution. Demarrer to answers of garnishee. 
C. P. Dauphin County, No. 424, June term, 1904. 

Fred C. Miller and S. H. Orwig, for plaintiff. 

James I. Chamberlin, for defendant. 

Kunkel, J., Jan. 3, 1905. 

This case comes before us on a demurrer to the garnishee's 
answers to the interrogatories filed. Although it is not the 
usual practice, it is not an Improper form of setting the case 
down for hearing on the aaswers. Fox et. al. vs. Reed, 3 
Grant, 8t. The general and proper practice, however, is|toput 
the motion for judgment against the garnishee on the record in 
the shape of a rule to show cause. Bank vs. Gross, 50 Pa., 
329. 

The question presented is whether upon the facts set forth 
in the answers the plaintiff is entitled to judgment; and in de- 
termining this question, it is well settled we mtist look to the 
answers alone. Bank vs. Gross, supra; McCallum vs. Lock- 
hart. 179, Pa-, 427. It IS equally well settled that a judg- 
ment will not be entered against the garnishee unless he px- 
presdy or impliedly admits his indebtedness and liability so 
distinctly as to leave no room for doubt. Allegheny Savings 
Bank vs. Meyer, 59 Pa., 361; Conshohocken Tube Co. vs. 
Iron Car Co., 167 Pa., 592; McCallura vs. Lockhart, supra; 
Hagy vs. Hardin, 186 Pa., 428. 

Here the garnishee, in his answer, denies all liability to 
the defendant and that he has any money in his hands belong- 
ing to him. He avers that the defendant entered into a 
written contract, a copy of which is furnished us with the 
answers, to erect a building for him for the consideration of 
$6,345, aod that he paid to the defendant on account of the 
contract and for materials for the building the sum of $5,- 
686.28; that the defendant failed to complete the building and 
that he, the garnishee, as provided by the terms of the con- 
tract, finished the building and in so doing expended the 
balance of the contract price for work and materials and for 
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Bdward ScUayer vs- Geo. Bowers, Defend&at, Jas. Sankey, Gainiihee. 
the services of an attoroey !□ resisting certain mechanics' liens 
which were filed against it. The sams, expended to which the 
demurrer is specifically addressed, are those paid to the con- 
tractor and architect employed by the garnishee after the fail- 
ure of the defeadant to complete the building, and that paid 
to the attorney in resisting the mechanics' liens. Whether 
these items are due from the garnishee to the defeadant, tinder 
the contract which provided no Hens should be entered against 
the building, and that upon the failure of the defendant to 
complete the building the garnishee should have the right to 
complete it and to deduct from the contract price the expense 
thereof, cannot now be determined. Whether any balance is 
due the defendant under the contract is for a jury to find. It 
is sufficient for the purposes of the demurrer to know that the 
garnishee claims that he bad the right thus to expend the 
t>alance of the contract price and that he exercised it in the 
way he states. We think it proper to say that even if the 
garnishee had no right to charge the defendant with the at- 
torney's fee of $150, it does not follow that the sum thus 
charged would be payable to the defendant and therefore to the 
plaintiff in the attachment. The answer avets that the garni- 
shee, some time before the attachment was issued, accepted 
an order drawn by the defendant npon him in favor of J. T. 
Lynch for $300 for brick work done on the building, agreeing 
to apply to the payment of the order the amount which should 
remain in his hands after the expenses of completing the 
bnilding had been paid. t,ynch has received but '$124.65, 
leaving still due him $175.35, ^ ^um greater than the amount 
of the attorney's fee. Under these circumstances it would 
seem that the amount paid to the attorney, if the garnishee 
had no right to it, would l>e due to Lynch rather than to the 
defendant through whom the plaintiff must claim. 

It is manifest that there is no express admission of 
liability to the defendant in the answer; nor are there any 
facts set forth from wliich an admission of liability may be 
implied. On the other hand there is a positive denial of any 
liability or indebtedness at all. Judgment against the garni- 
shee, therefore, must be refused. 

Subsequently to the filing of the demurrer, a paper which 
is called an exception was filed by the plaintiff in which he 
excepts to the payment made by the garnishee to the con- 
tractor who was employed after the defendant abandoned the 
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Com. ex Tel. MiUat, Mstrict Attoniejr vs. C. H. HiUet, etal. 
bttilding ; the ground of the exception being that the work, 
for wtticti part of the payment was made, was done theretofore 
by the defendant. The plaintiff misconceives the office of an 
exception in a proceeding of this character. If the answers 
of the garnishee be not full nor direct, or if thay be not 
sufficiently specific, the practice is to except to them. There 
is no snch complaint made here. The exception filed is ir- 
regular and ont of place, bnt we have treated it as one of the 
canses of demurrer and it is disposed of in what we have 
already said. 

Judgment against the garnishee is refused. 



Commonwealth op Pennsylvania Ex Relatione Albert 
Millar, Esq., District Attoeney, vs. C. H. Miller, 
Amos Smith, H. M. Nissl"ey. 

Quo warranto — Boroughs — Election of Members of Council 
— Acts of June 14, iSj6, and May 32, 1895. 

A writ of quo warranto, directed to persons claimittg the right to 
exerciM the powers of members of a borough coundl, properly Issnes 
at the relation of the district attorney of the proper county. 

At a borongh election two persona should have been elected mem- 
bers of the borough council for the full term of three years, and one 
person for the term of one year to &11 out the term of a member who 
had resigned. Three persons were relumed as elected for the full term 
of three years. The number of votes received by each did not appear 
from the answer. HeUt, on demurrer to answer, that one of the re- 
spondents had been elected for a term which did not exist ; that it was 
Impossible to determine from the answer which two, of the three peisoni 
retarned as elected, had been elected for the full term; that the burden 
rested on the icBpondents to show title to the office claimed ; that judg- 
ment must be entered against one of the respondents became he was 
exerciilng an office or holding a term which did not exist, and against 
the other two becanse they had failed to show Utle. 

Quo warranto. C. P. Dauphin County, No. 157, Com- 
monwealth Docket, 1904. 

W. H. Eatnest, for plaintiff. 
F. J. Schaffner, for defendant. 
Knnkel, J., January 3. 1905. 
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Com. ex tel Millar, IHatrict Attorner vs. C. H. Miller, et aL 
This is a proceeding by qua warranto upon the mformfl- 
tion of the district attorney of Daaphin coanty for the purpose 
of trying by what right the respondents are exercising the 
ofSce of councilmen in the borough of Hummelstown. The 
respondents have filed an answer, repeating and admitting the 
averments contained in the suggestion for the writ, to which 
answer the commonwealth has demurred. The averments in 
the answer are substantially as follows : 

The respondents, since the seventh day of March, A. D. 
1904, have been acting, and are still acting, as councllmen in 
the borough of Hammelstown, claiming to hold and exercise 
the office by virtne of an election held in the borough on the 
nineteenth day of February, A. D. 1904, at which election 
they were each returned as elected to the office for the term of 
three years. Under the Act of May 22, 1895 (P. L. 1895, 
109), two conncilmen should have been elected at that election 
for 8 term of three years and one councilman for the unexpired 
term of a former councilman who had resigned. Nevertheless 
the ballots which were used and voted at the election were 
printed with the names of the three respondents on them as 
candidates for the ofBce of councilmen for terms of three 
years, and they were returned as so elected. 

Upon this state of facts it is clear that one of the respond* 
ents was voted for aad returned as elected for a term which 
did not exist, and, therefore, he is not entitled to act as a 
coancilman. Commonwealth vs. Baxter, 35 Fa., 263; Com- 
monwealth vs. Fletcher, 180 Pa., 456. \Sniich one of the 
three it is who was thus returned it is impossible to determine 
from the answer. The number of votes which each received 
does not appear. If it did appear, under Gilroy vs. Common- 
wealth, 105 Pa., 484, it might be held that the two who re- 
cedved the highest number of votes were legally elected to 
the two terms of three years which should have been filled at 
that election. The writ, however, calls upon the respondents 
to show by what right they are acting as councilmen, and it 
is incumbent on them to show their right. The principle is 
well established that in a proceeding of this kind the burden 
rests upon the respondent of showing a good title to the office 
whose function he claims to exercise. High on Extraordinary 
Legal Remedies, sec. 639. This burden the two repondents 
who received the highest number of votes have failed to dis- 
charge. They are content to rest upon their answer. The 
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In le FUntliig of Trees Along Public Roadt. 
answer does not show tbe nnmber of votes received by eacb, 
not does it identify the two who received tbe higbest number. 
It does not disclose a right in any of the respondents to the 
terms it is conceded should have been filled at the election 
held on Pebmary 19, 1904. 

Judgment must therefore be entered against the three re- 
spondents — against one because he is exercising an office, or 
holding a term, which does not exist, and against the others 
because they have failed to show title. 

Tbe proceeding is brought upon the information of tbe 
district attorney of the county. That he is tbe proper person 
to institute the proceeding cannot well be questioned. By the 
terms of tbe Act of June 14, 1836, the writ of quo warranto 
may be issued upon the suggestion of the attorney general or 
his depnty in the respective county. The district attorney 
occupies the position formerly filled by the deputy attorney 
genoiU, and now takes the place of a principal, whose powers 
are measured by those which previotisly belonged to the 
depnty. GUroy vs. Commonwealth, above cited ; De Turk 
vs. Commonwealth, 129 Pa., 151 ; Commonwealth vs. Haes- 
ler, 161 Pa., 92 ; Commonwealth vs. Yonng, 2 Pearson, 164. 

Judgment is directed to be entered upon the demnrrer in 
favor of the commonwealth and against the respondents. 



In re Planting of Trees Along Pdblic Roads. 
Supervisors — Rebate on taxes on aavuni of trees planted 
along public roads — Records of abatements — Act of June s, i^i. 

Under the Act of June a, 1901, P. L. 610, it is the dot; of tbe anper- 
vlson of m township to allow a rebate on road tazea for treea planted 
alongpnbllG roada, in accordance with the teima of the act, and to keep 
a pennenent record of all trees npon which such rebate is allowed. If 
the anperviaors refuse to perform these duties they should be compelled 
to do so b J mandamus. 

Attorney General's Department. Opinion to H. A. Sur- 
face, Economic Zoologist. 

Fleitz, Deputy Attorney General, January 4, 1905. 

I am in receipt of yonr commnnicatlon of recent date, en- 
closing the letter of D. J. Santmeier, of White Haven, asking 
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In re Plaotiiig of TrecB Along PabUc Roods, 
for certain information relative to the Act of June 2, 1901 (P. 
I,. 610). 

The act in qnestion provides that 

"Any person liable to road tax.who shall transplant to 
the side of the public highway on his own premises any fruit, 
shade or forest trees of suitable size, shall be allowed by the 
supervisor of roads, or boards of supervisors of roads, where 
roads run through or adjoin cultivated lands, in abatement of 
his road tax, one dollar for every two trees set out." 

It imposes certain conditions and restrictions in regard to 
the manner in which the trees shall be set out and maintained, 
and, in section 4, it Is provided that " No person shall be al- 
lowed an abatement, as aforesaid, of more than one-quarter 
of his said annual road tax." 

Section 7 of the act contains the following : 
" It shall be the duty of the supervisor of roads, or the 
boards of supervisors of roads, to keep a permanent record in 
a book especially prepared for that purpose, and which book 
shall be the property of the township, (ri* all trees upon which 
the said al»itement, as hereinbefore mentioned, has been 
granted, and when any tree or trees have been removed, with 
or without the consent of the supervisor of roads, or boards 
of supervisors of roads, the date thereof shall be distinctly 
entered in said book." 

This act is a part of the general purpose of the recently 
adopted and wise system of legislation to encourage the plant- 
ing and preservation of trees throughout the commonwealth, 
and should be rigidly enforced. 

It appears that the road supervisor of the township in 
which Mr. Santmeier resides refuses to observe the plain man- 
date of this act and allow the rebate claimed under its terms. 
He also refuses to comply with his oath of office and procure 
and keep a permanent record of all the trees in the township 
upon V7hich an abatement is allowed in a book especially pre- 
pared for that purpose. 

This offense is too grave to be overlooked or condoned. 
Public officials cannot be permitted to deliberately ignore or 
treat with contempt the laws defining their duties, and I am 
of opinion and advise you that, in this case and in similar 
ones brought to your atteation, a peremptory demand should 
be made upon the supervisors to comply with the plain and 
mandatory requirements of this salutary law, and if they still 
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Building and Loan Associationa. 
refuse, aa Kctlon in mandamas should be institnted in the local 
comts to compel them to carry oat its provisions. 



BOILDING AND LOAN ASSOCIATIONS. 

Building and Loan AsseiAations — Powers — Ultra vires 
Acts — Aeti of April 29, 18J4., and June 25, 18^5. 

Tbe following acts b j bnilding and loan aiaociatioiiB ate ultra virts 
and shonld be stopped b; the Commissioner of Banking : 

1. The establishment and maintenance of branch offices in varions 
places in the commonwealth. 

a. The making of permanent investments in office bnildinga or lands 
and other buildings, disregarding and far in excess of the provisions of 
the Act of a9th of April, 1874, which only permits the pnichase of real 
estate in which the association hat a mortgage, judgment or other cred- 
itor interest ; or real estate purchased for the purpose of sale to its 
aharebolders, to be exercised within ten years. 

3. The making of collateral loans, without limiting mch loans to 
the esses contemplated by the Act of April 10, 1879. 

4. Increasing tbe expense of managing the association to an extent 
not narranted by the amount of bnsiDesB done and paying salaries to 
ofGcials, grossly diapropoTtionate to the value of the service rendered. 

5. Charging an admission 01 withdrawal fee, ordinarily of a dollar 
a share, which is not looked apon as a liability of the association and ia 
not so carried on its books, bat dedncted at once from the common 
fnnd and pnt into an expense account for the purpose of paying these 
increased salaries and expenses. 

6. Discriminating in the rate of interest paid to various classes of 
shareholders. 

7. Adopting what is called the "donble mortgage" feature, 1. e., 
issuing two bonds, each for one-half the amount of the money loaned, 
one of which is assigned or sold to ontside parties to secure money 
leaned the association which guarantees the pavment of the bonds and 
retains possession of the mortgage. 

S. The issuing of policies of insurance or contracting with certain 
of its members to insure their lives, and in the event of their death tbe 
policy is made payable to the association, and the shares of stock are 
matured, the association getting the benefit of the difference between 
the face of the policy and the amount of money still owed by the share- 
holder upon his stock. 

The law has drawn, in its wisdom, distinctions between bnilding 
associations, banks, trust companies, real estate companies and insur- 
ance companies, and established as to each a statutory system of its 
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Bnlldliig and Loan ANociatioiia. 
own. ConfnBion of these, or tunrpatioii on the part of one cUm of the 
rigbta and powers of others, is wholly nnaathorized. 

Although a strict application of the forgoing piiuciplea may work 
hBTdahipB in particular Instances, there is sufficient discretion vested in 
the Department of Banking to enable it to deal with particular cases 
npoQ the state of facts arising therein in such a manner as to avfdd 
harahnera oi resulting hardships to the particular association affected. - 

Attorney General's Department. Opinion to Hon. Rob- 
ert McAfe?, Commissioner of Banking. 

Carson, Attorney General, January 5, 1905. 

Replying to yonr recent requests for opinions upon 
various points touching the powers, practices and manage- 
ment of building associations, I stale my views in the form of 
a single communication. 

The evident purpose of the legislature in enacting broad 
and liberal laws for the organization, control and government 
of these corporations was to serve a public necessity by 
creating co-operative associations, by means of which poor 
people, or those in moderate circumstances, could borrow 
money to build homes which might be paid for on the instal- 
ment plan. They were intended to be a benefit to the small 
borrower, and also to serve as a safe and profitable investment 
to the small investor; and for this reason they were exempted 
from the operation of the laws relating to usury and the other 
limitations and restrictions imposed upon corporations for 
profit alone; the wisdom of this action and this legislation 
has been abundantly shown throughout the commonwealth 
by the excellent results and benefits accrtiing to the share- 
holders of the many institutions which have been running for 
years along the old legitimate lines. 

In recent times, however, the sharp competition In busi- 
ness, the low rate of interest and the springing up of savings 
banks have narrowed and restricted the legitimate purposes of 
these associations, and this condition has given rise to many 
questionable expedients and policies on the part of the 
officials in charge of many of them. Most, if not all, of these 
innovations were clearly not contemplated by the legislature 
at the time of the passage of the various acts regtdating these 
corporations, and nearly all of them are encroachments upon 
the legitimate domain of other corporations, as well as of 
doubtftd advantage to the welfare of the shareholders in 
bnilding and loan associations. 
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The original building sind loan association was essentially 
a local institution, drawing ils entire membetsbip from a 
town or a sectlcn of a town, and was osually composed of men 
in the same walk of life and actuated by a common purpose. 
The officers were usually willing to serve without any, or at 
least with very small, compensation and the total expenses 
were kept at the lowest possible point. The funds which ac- 
cnmulated monthly w^e loaned promptly to shareholders for 
the building of homes and, in the event of their being no de- 
mands for loans, by the system of forcing withdrawals invest- 
ing members were obliged to take their money and cancel 
their stock. The apparently large rate of interest derived 
from the premiums bid, as well as the interest paid on the 
part of the borrowers sanctioned by law, inured to the benefit 
of the borrower as well as the investor in the early maturity 
of the stock. The large profits made by the investing mem- 
bers were only incidental to the business itself, the chief pur- 
pose of which was making loans to the men desiring to build 
homes for themselves and their families. 

But these large profits attracted the attention and excited 
the cupidity of persons who sought to modify the system, by 
engrafting features of dangerous character and questionable 
legality, and this resulted in the formation of many associ- 
ations conducted on what is known as "The National Plan," 
having for their main purpose the benefit of the investor and 
the officers of the company, rather than the commendable 
purpose of building homes for those in the poorer walks of 
life. These men were not content with the simple and inex- 
pensive methods of the originators, but carried on their opera- 
tions and managed their associations on lines clearly not in 
the contemplation of the legislature and not within the spirit 
or letter of the law. Aided by clever agents and alluring 
literature, these operations soon reached a magnitude and im- 
portance which challenged investigation and the result was 
that most of them eventually became bankrapt, entailing great 
loss and hardship upon the deluded shareholders. 

The legislature of this state, by the Act of nth day of 
May, 1901, P. L. 153, provided that all foreign companies of 
this character should be required to make a deposit of $zoo,- 
000 with the commissioner of banking to protect the local 
shareholders, and this action, supplemented by the earnest 
and efficient service of the state department having these 
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matters in cbarge, ptactically put a stop to the operation of 
foreign corporations. There are, however, quite a large 
namber of domestic corporations of this character still In ex- 
istence, the conduct and management of which are open to 
the same objections which applied to those driven beyond our 
borders. Briefly they are as follows: 

1 . The establishment and maintenance of branch offices 
in various places in the commonwealth. 

2. The making of permanent investments in office build- 
ings or lands and other buildings, disregarding and far in ex- 
cess of the provisions of the Act of 29th of April, 1874, which 
only permits the purchase of real estate in which the associ- 
ation has a mortgage, judgment or other creditor interest; or 
real estate purchased for the purpose of sale to Its share- 
holders, to be exercised within ten years. 

3. The making of collateral loans, without limiting such 
loans to the cases contemplated by the Act of April loth, 
1879. 

4. Increasing the expense of managing the association to 
an extent not warranted by the amount of business done and 
paying salaries to officials, grossly disproportionate to the 
value of the service rendered. 

5. Chaiglug an admission or withdrawal fee, ordinarilyof 
a dollar a share, which is not looked upon as a liability of the 
association and is not so carried on its books, but deducted 
at once from the common fund and put into an expense 
account for the purpose of paying these increased salaries and 
expenses. 

6. Discriminating in the rate of interest paid to various 
classes of shareholders. 

7. Adopting what is called the "double mortgage" 
feature, i. e. issuing two bonds, each for one-half the amount 
of the money loaned, one of which is assigned or sold to out- 
side parties to secure money loaned the association which 
guarantees the payment of the bonds and retains possession 
of the mortgage. 

8. The issuing of policies of insurance or contracting 
with certain of its members to insure their lives, and in the 
event of their death the policy is made payable to the associ- 
ation, and the shares of stock are matured, the association 
getting the benefit of the difference between the face of the 
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policy and the amount of money still owed by the share- 
holder upon his stock. 

It is my deliberate conclusion that each and all of these 
acts are ultra vires and without warrant of law, and should be 
stopped at oDce by your department. It is a well-settled prin- 
ciple that a corporation can do nothing without direct 
authority of law. To justify its acts it must be able to point 
to the specific language of a statue by which it is permitted. 
Viewed in this light, each one of the above features is illegal. 

1. There is no law permitting the establishment of 
branch offices. 

2. It is contrary to the purpose for which these associations 
were organized for them to make permanent investments in 
any kind of property, although they may take such property 
as the result of procedure or foreclosure upon bonds or 
mortgages, or nndei the authority of the Act of April 29, 
1874, in clause 9 of section 37. 

3. Making collateral loans on other than their own stock 
or real estate of the borrowing stockholder is essentially a 
prerogative and power of banking institutions and in no wise 
appertains to the building and loan association business. 

4. The extraordinary expenses made necessary by the 
elaborate offices and the high salaried officials of building and 
loan associations, conducted on the national plan, is contrary 
to the letter and the spirit of the law establishing and regu- 
lating these institutions. 

5. The courts have decided that the directors of building 
and loan associations stand in the relation of trustees to the 
shareholders and have no right to deduct any part of the 
money paid in by the latter for the expenses of the manage- 
ment of the concern, but that such expense mnst be paid out 
of the earnings or profits of the association. 

6. It is clear that any discrimination in the rate of inter- 
est paid to the various classes of shareholders is illegal, but 
that each is entitled to his pro rata share in the earnings as 
each must stand his pro rata share of any losses which occur. 
The objection to the issning of prepaid or full paid stock 
which bears a fixed rate of interest, paid at stated intervals, 
arises from this fact. No shareholder Is legally entitled to 
receive more than bis pro rata share of the earnings, and If 
interest is paid in excess of these earnings to any class of 
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shareholders, it works an injustice to the holders of non-inter- 
esttog beating stock. 

7. These associations have no right to borrow money ex- 
cept for the temporary purposes contemplated by theiAct of June 
2Si '895. P- L. 303, or to sell bonds, as such transactions are 
foreign to the purpose for which these institutions were incor- 
porated, and are encroachments upon the prerogatives and 
rights of baaking companies. 

8. The issuing of polices of insurance upon the lives of 
certain of the shareholders is not within the purpose for which 
these associations were incorporated and is a discrimination 
against the shareholders not so insured, and is also open to 
the objection of conflicting with the laws governing the writ- 
ing of insurance under licenses granted by the insurance 
commissioner upon the lives of persons within this common- 
wealth, and no report of the same is made to the insurance 
department. 

Under the laws of the commonwealth an agent of a life 
insurance company must procure a license from the insurance 
commissioner of the commonwealth aud make a report of the 
amount of business done annually to that department. There 
are certain other regulations and restrictions provided by law 
which are not complied with by the agents of building and 
loan associations writing this class of business. 

Again, the practice of taking out insurance policies on 
the lives of shareholders and borrowers alike, which policies 
are assigned to the association, is also objectionable for the 
reason that, in the case of the shareholder, the association 
has no insurable interest .in his life which could be collected 
if the claim were disputed by the insurance company, and 
even in the case of a borrowing member, after a certain time 
the amount of the policy is largely in excess of the insurable 
interest which the association might legally have by reason 
of its being a creditor. 

The law has drawn, in its wisdom, distinctions between 
building associations, banks, trust companies, real estate 
companies, and insurance companies, and established as to 
each a statutory system of its own. Confusion of these, or 
usurpation on the part of one class of the rights and powers 
of others, is wholly unauthorized. 

I am not unmindful of the fact that, in dealing with this 
subject in a general way, a strict adherence to the principles 
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Cohen vs. Congregation Caisenr Iirael. 
laid down may work a hardship and possibly an injustice in 
particular cases, but there is sufficient discretion vested by law 
in your department to deal with pattlcnlai cases upon the 
state of facts arising therein in such a manner as to avoid 
harshness or resulting hardships to the particular association 
afiected. 

In conclusion permit me to add a word or two to guard 
against a possible misconstruction of my views on the subject 
of an over-issue of stock, as stated in my opinion of February 
5, 1904. I adhere to my view there expressed, but I do not 
mean that new shares in various series of stock cannot be 
issued in place of shares that may have been matured and re- 
tired or cancelled. This would be admissible under the Act 
of April 29, 1874, section 37, which provides that "new shares 
may be issued iti lien of the shares withdrawn or forfeited," 
the limitation being that "at no time" shall the capital stock 
aggregate more than one million dollars — assuming that to 
be represented by the par value of all shares properly out- 
standing, in saccessive series. 



Levan Cohen w. Congregation Cassbitk Israbi,, Har- 
KisBURG, Pennsylvania. 
Affidavit of defense — Sufficiency — Set off. 
Wb«re the plaintiff in an action of assnmpeU has promised to con- 
tribute and pay, to the defendant in the action, a certain anm of money 
for thepnichaaeof landand the erection of a synagogne, provided others 
GODtntmte to the same object, and others have contribnted and the land 
has been pnrchased and the synagogue built, an affidavit of defense 
alleging plaintiff's promise and failure to contribute, the contribution 
of others, and the purchase of land and erection of the synagogue, is 
sufficient to prevent judgment; and plaintiff's unpaid aulwcription may 
be set off against the amount claimed in the action. 

Motion for judgment for want of sufficient affidavit of 
defense. C. P. Dauphin County, No. 190, June Term, 1904. 
fas. A. Stranahan, for plaintiff. 
John E. Fox, for defendant. 
Knnkel, J., Aug. 17, 1904, 
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The plaintiff moves for jadgment for want of a safficient 
affidavit of defease. His claim is not denied, bnt it Is averred 
that he is indebted to the defendant in an amount greater 
than that for which the action Is brought. The ground npon 
which the motion is based is not stated in the written motion 
filed in the case, nor was it stated with definiteneSB at the 
argument when the motion was heard. We are unable to see 
why the affidavit of defense is insufficient. It avers, in sub- 
stance, that the plaintiff promised to contribute and to pay a 
certain sum of money to the defendant towards the purchase 
of land and the erection of a synagogue, provided others would 
coDtribute to the same object, and that upon the faith of the 
promise other persons did contribute and the defendant 
purchased the land and built the synagogue- It further 
avers that the plaintiff has refused to pay the sum he prom- 
ised to contribute, and that the same is due and owing by him 
to the defendant. The defense is set forth with particularity 
as to the time the promise was made, the amount promised, 
the location of the land to be purchased, and the names of 
several of the other persons who contributed. 

Touching the binding quality of a promise such as is 
here averred, the authorities are harmonious to the effect that, 
if it is acted upon by the promisee and the work done for 
which the proposed contribution was intended, on the faith of 
the promise, it is binding on the promissor upon the ground 
that the detriment or disadvantage which follows to the 
promisee is a valuable consideration therefor, or upon the 
principle that the promissor is estopped from denying his 
liability: Caul vs. Gibson, 3 Pa., 416; Ryerss vs. Trustees 
Presby. Congregation of Blossbnrg, 33 Pa., 114; Shober vs. 
Lane. Co. Park Assn., 68 Pa , 429; Reimensnyder, Admr. vs. 
Gans. no Pa., 17; Helfenstein's estate, 77 Pa., 328. The 
subject is fully discussed in First Congr. Church of Kane vs. 
GUlis, 17 C. C. Kept., 614. 

In the present case it is averred that the promise iras 
made by the plaintiff and that upon the faith of it the defend- 
ant purchased the land and erected the synagogue. We think 
if this be established it is a defense to and may be set off 
against the plaintiff's claim. 

The motion for judgment is therefore refused. 
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Georgb a. Wolp vs. Charles Brown. 

Landlord and tenant — Proceedings to recover possession . 

In a proceeding to recover poeseBsion, under the Act of December 
14, 1863, the jurisdiction of the jnstice mnat appeal afBrmatlvely on the 
face of the record ; otherwise the proceeding is void. 

Certiorari. C. P. Dauphin County, No. 217, June Term, 
1904. 

Z). L. Kauffman, for plaintiff. 
F. B. Wukersham, for defendant. 
Kuukel, J., Aug. 5, 1904. 

It is not necessary to refer in detail to the exceptions 
filed to this record. It is sufficient to say that the proceeding 
before the justice purports to be brought under the Act of 
December 14, 1863, to recover the possessioa of demised 
premises. In such a proceeding it is necessary that the juris- 
diction of the justice should appear afBrmatively on the face 
of the record or the proceeding is coram nonjudice and utterly 
void; Graver vs. Fehr, 89 Pa., 460. The jurisdiction is special 
and the record of the justice most contain every essential to 
support his judgment ; Given vs. Miller, 62 Pa., 133, 

An examination of this record fails to show that the lessor 
was quietly and peaceably possessed of the premises before the 
demise to the defendants. It fails to show the duration of the 
term or that the term was fully ended, or that three months' 
previotis notice was given of the lessor's desire to repossess 
the premises. These are matters of fact which the act of as- 
sembly requires to be shown by due proof, and if they do not 
appear by the record to have been found by the jnstice the 
proceeding is void ; McDermott vs. Mcllwaiu, 75 Pa,, 341 ; 
Spotts vs. Farling, 2 Pearson, 295 ; Given vs. Miller, supra ; 
McGinnis vs. Vernon, 67 Pa., 149 ; Bedford vs. Kelly, 61 Pa., 
491. 

There are other irregularities and defects which are fatal 
to the validity of this proceeding. The record does not show 
the judgment authorized by the act of assembly, but a judg- 
ment for a sum of money and not stated to be for damages 
sustained. It does not show that any proof was offered to 
support the complaint. It does not show the location of the 
premises sought to be recovered. It does not show that the 
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Collaterml Inheritance Tax. 
was served ia ttte manner prescribed by tbe Act of 
Joly 9, 1901. It shows that the warrant of possession was . 
issned without a judgment for the possession of tbe premises 
entered against the defendant. Indeed it is difficult to con- 
ceive of a record defective in more particulars than the one 
before ns. 

The judgment of the justice is reversed, and tbe pro- 
ceeding Is set aside. 



COLLATERAI, INHERITANCE TaX. 
Collateral inheritanu tax — Exemption of bequests for the 
preservation of burial lots— Act of Marck ^, 1903. 

Xhe Act of March 5, 1903, P. L- 23, exempting certain bequests from 
the payment of collateral inheritance tax, applies to a beqneat in a will 
executed prior to its passage, if the death of the testator occnrrcd sub- 
sequent to the passage of the ret. 

A will contained the fallowing bequest: "I give, devise and be- 
queath unto the Security Company of Pottstown, Peuasylvanla, the 
sum of five thousand dollars, in tniat, to invest rad keep the same in- 
vested in good, reliable securities, with full power to alter, change and 
reinvest the same as often aa it maj deem sdvisable, for the benefit of 
Slid trust estate, and the net income thereof to pay to the Board of 

Trustees of the Church, in township, 

county, Peunaylvania, for the purpose of keeping in good order and re- 
pair the wall, gate, enclosuTe and ground of the graveyard, 

also in the aforesaid township, conaty, Pennayl- 

vania, and particularly the lot comprising the three monu- 
ments and the graves of and the and the ..... 

enclosed by said monuments and contiguous to them. And I hereby 
authorize and direct the president of said Board of Trustees to designate 
a member of said Board, at a compensation of five dollars per year, 
whose duty It shall be to see that the provisions of this clause of my will 
are complied with, and to employ a competent person, at a reasonable 
compensation for each year, to keep in good order and repair said grare- 

yard and the lot in which the beforementioned and 

and are buried. Tbe above mentioned employee is also to d^ 

up by the roots, at least once a yeai, all thistles, briars, elders, carrots 
and other noxious weeds, and when needed to have the gionnds manured 
and lawn grass seed sown therein. 

Held, that tbe language of the bequest was too broad and general 
in its terms to entitle it to exemption from collateral inheritance tax, 
under tbe Act of March 5, 1903. 
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Attorney General's department. Opinion to W. P. 
Snyder, Anditor General. 

Fieilz, Deputy Attorney General, Decembet 21, 1904.. 

I have your letter of recent date. In whicli yon express a 
desire for an official opinion as to whether or not a certain 
case £alls within the provisions of the Act of 5th of March, 
1903 (P. L. iz), which reads as follows : 

" That hereafter all bequests and devises in trust, for the 
purpose of applying the entire interest or income thereof to 
the care and preservation of the family bnrial lot or lots of the 
donor, in good order and repair perpetually, shall be exempt 
from liability for collateral inheritance tax. This act shall 
take effect on and after the first day of January, one thousand 
nine hundred and four, and shall not apply to any bequest or 
devise, as aforesaid, made prior to that time." 

It appears from your letter aod the papers accompansring 
it that a resident of this commonwealth made and executed 
his will prior to the passage of the above mentioned act, bnt 
died subsequent to the date on which it was to take effect, to 
wit : Jantury i, 1904. In that will there was an item as fol- 
lows : 

" I give, devise and bequeath unto the Security Company 
of Pottstown, Pennsylvania, the sum of five thousand dollars, 
in trust, to invest and keep the same invested in good, reliable 
securities, with full power to alter, change and reinvest the 
same as often as it may deem advisable, for the benefit of said 
trust estate, and the net income thereof to pay to the Board 
of Trustees of the ...... Church, in town- 
ship county, Pennsylvania, for the purpose of 

keeping in good order and repair the wall, gate, enclosure and 

ground of the graveyard, also in the aforesaid 

township county, Pennsylvania, 

and particnlary the lot comprising the three .... monu- 
ments and the graves of . . , . and the . . . and the . . 
enclosed by said monuments and contiguous to them. And I 
hereby authorize and direct the president of said Board of 
Trustees to designate a member of said Board, at a compensa- 
tion of five dollars per year, whose duty it shall be to see that 
the provisions of this clause of my will are complied with, and 
to employ a competent person, at a reasonable compensation 
for each year, to keep in good order and repair said graveyard 
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and the lot In wbicb the beforementioned ...... and 

and ate buried. The above men- 
tioned employee is also to dig up by the roots, at least once a 
year, all thistles, briars, elders, carrots and other noxious 
weeds, and when needed to have the grounds manured and 
lawn grass seed sown therein." 

These facts have raised two questions upon which you 
desire an official opinion. 

1. Whether the will, having been executed prior to the 
time when the act went into effect, comes within the exemption 
contained in the act. 

2. If the act applies to the will in question, whether the 
bequest, as above set forth, comes within the exemption con- 
templated by its terms. 

I. The Act of 4th (rf June, 1879 (P. I,. 88), provides, in 
the first section, "That every will shall be construed with 
reference to the real estate and personal estate comprised in 
it, to speak and take effect as if it had been executed imme- 
diately before the death of the testator, unless a contrary in- 
tention shall appear by the wtU." 

There is nothing in the will under consideration which 
expresses any contrary intent, and therefore we must interpret 
it in accordance with the language of this act, and, although 
as a fact it was made and executed previous to January t, 
1904, it is presumed to have been executed since that date, 
because the testator died subsequent to that time. 

I am, therefore, of opinion and advise you that the Act 
of 1903 applies to the will in question and to the devises and 
bequests made therein, if there be any such which fall within 
its terms and are entitled to the exemption which it provides. 
2. A careful examination of the language of the item 
creating this bequest or devise in trust discloses the fact that 
it is too broad and general in its terms to be entitled to the 
exemption from payment of collateral inheritance tax provided 
by the clear and explicit language of the said act. It is a 
well settled rule that all statutes granting exemptions from 
the general revenue laws of the state must be construed 
strictly. All bequests and devises in trust, which are entitled 
to the exemption provided by the act, must be for the pur- 
pose of applying the "entire interest or income thereof to the 
care and preservation of the family burial lot or lots of the 
donor," while the devise in question provides that the entire 
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from the tra&t estate of $5,000 shall be paid to the 
tmstees of a certain church for the purpose of keeping " in 
good order and repair the wall, gate, enclosure and ground " 
of a certain graveyard, and " particularly" the lots in which 
are interred the remains of members of the testator's family 
and other persons not of his own immediate family, so far as 
the record before us goes. The purpose of the devise or be- 
quest contained in the will in question is too broad to fit the 
narrow terms of the act, and for this reason I am of opinion 
and advise you that the trust estate so created is not enti- 
tled to the claim for exemption from payment of the collateral 
inheritance tax imposed by the general law. 



Highway Improvement. 
Highway Improvement — Act of April 15, ifioj. 
Under the Act of April 15, 1903, P. L. 188, the state cannot advance 
the potHon of the cost of improving a public road which i« to be paid 
by the conoty or township through which the load paases. 

Attorney General's Department. Opinion to Joseph W. 
Hunter, Commissioner of Highways. 

Fleitz, Deputy Attorney General, January 24, 1905. 

I am in recei^. of your letter of recent date, in which you 
ask for an offical opinion upon the following question, arising 
under the provisions of the Act of 15th of April, 1903, P. I,. 
r88. 

Should the contractors for reconstructing township roads 
with state aid be paid in full by the state highway department 
before the department receives the respective shares of the 
county and township due on the contract; in other words, 
should the state pay the entire bill of the contractors for per- 
formiuK a certain piece of work before receiving any or all of 
the moneys due from the county and township on said work? 

I understand that, in some instances, there is consider- 
able delay on the part of the county and township anthoritles 
in pajring their proportionate share of the expense of highway 
improvements under the provisions ot this act, and that the 
contractors doing the work are much hampered thereby. Un- 
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fortunat^lT^e framers of the bill did not take into account 
the contingencjTwf. this condition arising, and have not pro- 
vided specifically forlts relief . 

Section eight provides: 

"The state's share of the expense of highway improve- 
ment or maintenance, under the provisions of this act, shall 
be paid by the state treasurer upon the warrant of the state 
highway commissioner, attested by the chief clerk of the 
state highway department, out of any specific appropriations 
made by the legislature to carry out the provisions of this 
act; and the share of the county In which said highway im- 
provement, as herein provided, has been made, shall be a 
charge upon the funds of said county, and shall be paid by the 
county treasurer upon the order of the cotmty commissioners. 
The share of the township or townships In which the said 
highway improvement, as herein provided, has been made, 
shall be paid by the township supervisors or commissioners, 
as other debts of said township, or townships, are paid. The 
state highway department, the county Commissioners of the 
county, and the supervisors or commissioners of the township, 
or townships, in which any highway is being improved under 
the provisions of this act, may, with the approval of the state 
highway commissioner, make partial payments to the con- 
tractor or contractors performing the work, as the same pro- 
gresses; bat not more than two-thirds of their proportionate 
shares of the contract price for the work shall be paid, in ad- 
vance of the full completion of the same, by either the state 
highway department, the county, and the township or town- 
ships, so that at least one-third of the full contract price shall 
be withheld until the work is satisfactorily completed and 
accepted, and the exact proportions of the cost thereof ap- 
portioned to the state, county and township, or townships: 
Provided, That a cash road tax be levied by each township, 
where such road improvement is being made, to meet the cost 
of such permanent road improvement as is provided In this 
act." 

Prom this language it is clear that the respective shares 
of the state, cotmty and township may be paid by the author- 
ities of each to the contractors from time to time as the work 
progressed. While the contract is entered into between the 
contractor and the state highway commissioner, in behalf of 
the commonwealth, the method of payment, as pointed out in 
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section eight, is that the state shall pay its proportion in a 
certain way, and that the proportion of the county shall be 
paid by the connty treasurer npon the order of the county 
commissioners and be a charge upon the funds of said county, 
and the proportion due from the township shall be paid as 
other debts of said township are paid. It also provides for 
partial payments to the contractor or contractors, with the 
approval of the state highway commissioner by the state, 
county and townsbip anthorities. As the warrant of law upon 
which you must rely for your official acts limits the payments 
to be made by you to the state's share of the expense, I can 
see no way in which this difficulty can be overcome, except by 
amending the act. It will be readily perceived that if the 
county and township authorities do not properly pay their 
shares of the expense, the work of constmction will be greatly 
hampered, and reputable and responsible contractors will be 
loth to undertake the work. Lamentable as this result is the 
act leaves yon no discretion in the matter. It must be obeyed 
as it now is, and I, tberefore, advise you that yon will not be 
justified in paying more than the state's proportion of the 
expense to th'i contractor upon the completion of hJs work. 
He must then look to the county and the township authorities 
for the remainder due bim under his contract. In this be Is 
not without remedy. 

As a condition precedent to the signing of the contract 
by the state highway commissioner on behalf of the state, 
section nine provides; 

"No contract for any highway improvement shall be let 
by the state highway department, nor shall any work be 
authorized under the provisions of this act, until the written 
agreements of the county commissioners of the county and 
the supervisors or commissioners of the township or town- 
ships, in which said proposed improvement Is to be made, 
agreeing to assume their respective shares of the cost thereof, 
as hereinbefore provided, shall be on file In the office of the 
state highway department, and shall have been approved as 
to form and legality by the attorney general or the deputy 
attorney general." 

This is a covenant entered into by the local authorities 
with the state, agreeing to bear their proportions of the ex- 
pense, and can be enforced by legal proceedings, but these 
proceedings must be brought by the contractor. 
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In thk matter of objections to the nomination paper 
OF David Challbngbr, candidate for constable in 
THE Ninth Ward of the City of Hasrisborg, rep- 
resenting the Independent Party or Policy. 
A nomination paper verified bj the affidavit of five penona, three of 
wbom were not ngnera of the paper itaelf, ia defective bnt may be 
amended under the Act of July 9. 1S97, P. L. 23S. 

Under the Act of July 9, 1897, the only objection for which the 
court it anthoriied to decree the certiScate or paper void ia that which 
goea to the right of the party to file the aame. 

Objection to nomination paper. C. P. Danphlo County, 
No. 149, Uarcb Term, 1905, 

IV. S. Snyder, for objection. 
Jamei I. Chamberlin^ contra. 
Ktinkel, J., February 10, 1905. 

Tbe affidavit wbicb accompanies this nomination paper 
is made by five persons, tbree of wbom, it appears, are not 
signers of tbe paper itself, as required by the Act of 1893, 
amended by the Act of 1897 (P. L. 1897, p. 228) . In this re- 
spect tbe paper is defective and tbe question presented is 
whether such defect is amendable. Upon this question tbe 
language of the Act of 1897, in its sixth section, is as follows : 
" If tbe court decide that the certificate or paper objected to 
was not filed by parties entitled ander this act to file tbe same, 
it shall be wholly void ; but if it be adjudged defective only, 
tbe court shall indicate the matters as to which it requires 
amendment, and the time witbin which sucb amendment must 
be made." The provisions of the act are plain. Tbe only 
objection for which tbe court is authorized to decree the cer- 
tificate or paper void is that which goes to the right of tbe 
party to file tbe same. No other is mentioned in the act and 
we are not at liberty to add to it. But when objection is made 
because the paper lacks or is deficient in something that the 
act requires, the court is directed to indicate the amendment 
and to give time to amend. This, we think, is the proper in- 
terpretation of the act and is the view held in Butler's Nom- 
ination, 4 Dist. Rep. 187. If there is any doubt 00 the sub- 
ject, the doubt ought to be resolved in favor of the elector ; 
Independence Party Nominations, 208 Pa. 108. 

We are therefore of tbe opinion that tbe defective affidavit 



DcizcdbvGoOglc 



a4 DAUPHIN COUNTY REPORTS. Vol.8 

Balate of Bdward G. Collier, Deceased, 
may be amended, but inasmach as it has already b.-en amended 
by the affidavit filed Feb. 9, 1905, with tlie co.inty commis- 
sioners, and the signatures to the nomination paper and the 
qnaltfications of the sigtiers, are by the amendment, vouched 
for by the affidavit of five signers, there is no need to make 
any farther direction with respect thereto. What we have 
said disposes of the first objection As to the second objec- 
tion, no suGficient evidence has been offered to sustain it, and 
it is therefore overruled. 

We accordingly adjudge the nomination paper of David 
Challenger, as amended, to be valid and the prothouotary is 
directed to certify this judgment to the county commissioners. 



KsTATE OF Edward G. Collier, Deceased. 
Decedents' estates— Delay in filing account — Interest — Com- 
pensation. 

When BO BdminiatratOT has not inveated money in his hands, but 
has not used it for his own purposes, he will not be sarcharged with in- 
terest merely on account of a delay of two years in filing bis account, 
without proof as to the circumatances of the delay. 

The duty of an adminiatratoi ia to adminiater, not to invest. 

The amount of compensation to which an administrator is entitled 
must depend upon the circumatances of the particular case. Usually the 
measure is five per cent, on the personal estate which comes Into his 
h«nda, bnt it 1b not a fixed measure. The compensation varies accord- 
ing to the character of the services, the reaponeibility incnrred and, in 
connection with the latter, the amount of the estate. 

The amount which came Into the hands of an administrator, between 
the filing of a partial account and the filing of bis final account, was 
fl, 172.73. The credit asked for his time, trouble and reaponaibllity waa 
(83.S4, which included ti8.34, expenses incnrred in attendance upon an 
Bttdlt through which the bulk of the estate was collected, ffeld, that 
the charge was not excessive under the ciicnmstaaces. 

Exceptions to account of administrator. Orphans Court of 
Dauphin County. 

L. B. Alricks, for exceptions. 

ff. L. Lark, contra. 

Kunkel, J., February 6, 1805. 
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Two exceptions have beeo filed to this account, and we 
are asked to pass upon them without the intervention of an 
auditor. By the first exception it is urged that the accountant 
shonld be surcharged with interest on the money which came 
into his bands ; by the second, that his claim for cotnpeusation 
is excessive. 

No testimony has been taken in support of either excep- 
tion, but the tact is agreed upon that the sum of $1,172.72, 
almost the eutire estate with which the accotmtant has charged 
himself, came into his bands on December 17, tgo2, about two 
years prior to the filing of his account. It is also agreed that 
the accountant did not invest the fund at interest, or use it for 
his own purposes during that time. 

As to the first exception, in the absence of proof respect- 
ing the circumstances of the delay in filing the account, and 
in paying over the money, we are not sufficiently advised to 
enable us to determine whether the accountant should be 
charged with interest on the fund. He did not invest the 
fund. He was not bound to do so. His duty was to admin- 
ister, not to invest. He did not use the fund for his own pur- 
poses, and we cannot find that he retained it wrongfully with- 
out proof.- We cannot say, from the mere fact of the delay in 
accounting for the time stated, that he should be charged with 
interest. We think, it is incumbent on the exceptant to show 
something more, without which the exception must be dis- 
missed. 

As to the second exception, the amount of compensation 
an administrator is entitled to must depend upon the circum- 
stances of the particular case. Usually the measure is five per 
cent on the personal estate which comes into bis bands, but it 
is not a fixed measure. The compensation varies according 
to the character of the services, the responsibility incurred and, 
in connection with the latter, the amount of the estate. The 
rule is fair compensation for the amount and character of the 
labor. Wistar's Estate, 192 Pa. , 289. The amount of money 
which came into the hands of the accountant since the filing 
of his first account, as appears by his present account, is 
$1,172.72. The credit he asks is $83.84, which includes 
$18.84 for expenses incurred by him in attendance upon an 
audit for the purpose of collecting the sum which constitutes 
the bulk of the estate. Apart from the cash paid for these 
expenses, the amount charged for time, trouble and responsi- 
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tn re AMlgn«d B*UU of John H. Sb«e*ley. 
bility is $65.00, but $6.37 more than five per cent, on the es- 
tate administered. We are not prepare<l to say that under the 
circumstances, so far as we have been ^ven light upon them, 
the charge is excessive. 

The exceptions are dismissed and the account is con- 
firmed. 



In rb Assigned Estate of John H. Shehslby. 

Judicial sales — Mistepresenlatiom fy purchaser. 

It ia well lettled that any device or mitreprcBentatioii of a pnr- 
chaaer. at a public judicial aale, which preventB a fair aale is a frand on 
the debtor and on the creditora whom it affecta; and aa to them th« pur- 
chaser does not acquire a good title if thereby he IntendB to obtain and 
KCtnall; does obtain the property for leaa than it otherwise would have 
brought. 

If a purchaser, at an assignee's sale of real estate .represents that he 
is not buying for himself but for another, and bj such representations 
deters others from bidding and has the property knocked down to him- 
self, exceptions to the confinnatian of the sale by creditors of the as- 
signor will be sustained and the sale set aside, upon the offer of a higher 
price by one of the exceptants, accompanied by a bond to secnre the 
amount of the bid offered and the costs of a re-sale. 

Exceptions to confirmation of sale. C. P. Dauphin 
County, No. 536, January Term, 1904. 

John E. Fox, for exceptions. 

John Fox Weiss for James J, Lynch, purchaser. 

Frederick Sf. Otl, for Annie K. Enders, judgment creditor. 

Wm, M. Main, for assignees. 

Knnkel, J., February 10, 1905. 

Objection is made to the confirmation of this sale by the 
East End Bank, of Harrisbnrg, and Byron Sbeesley, creditors, 
and John H. Sheeslcy, the assignor. The substantive ground 
of the objection is that the purchaser, James G. Lynch, rep- 
resented at the time of the sale that he was bidding for Byron 
Sheesley, while in fact he was bidding for himself, and that 
by this device he deterred others from bidding, and had the 
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property knocked down to himself at a price below that which 
it otherwise would have brought. Testimony has been taken 
for and against the objection thus raised. The exceptant, 
Byron Sheesley, testifies that before the sale Lynch agreed 
with bim to attend the sale and buy the property for him. 
This Lynch denies. Whether there was snch an agreement 
between them we are not called npon to decide in this pro- 
ceeding. Whatever may be the truth concerning it, this at 
.east is fully established by the testimony, that Lynch did say 
at the time of the sale to Byron Sheesley and to W. L. CSor- 
gas, who was present at the sale in the interest of Byron 
Sheesley under some arrangement which does not definitely 
appear, that he was bidding for Byron Sheesley. It also ap- 
pears that, relying npon this representation, neither Sheesley 
nor Gorgas bid upon the property, and it was knocked down 
to Lynch. After the sale Lynch declared he had not been 
bidding for Sheesley, but that be had been bidding npon and 
had bought the property for himself. Both Sheesley and 
Gorgas testify that they would have bid, bad not Lynch told 
them he was bidding for Sheesley, and Gorgas testifies he 
would have bid higher. No evidence has been offered to show 
that the price obtained Is less than the fair valne of the prop- 
erty, but an offer is made by one of the exceptants, accom- 
panied by a bond to secure the same, to bid, on a re-sale, 
$8,700, $423 more than the bid at which the property was 
knocked down to Lynch, and to pay the costs and expenses 
of a re-sale. Upon this state of facts we must refuse to con- 
firm the sale. We cannot approve a sale bronght about under 
the circumstances here disclosed. It is well settled that any 
device or misrepresentation of a purchaser, at a public judicial 
sale, which prevents a fair sale is a fraud on the debtor and on 
the creditors whom it affects, and as to them the purchaser 
does not acquire a good title if thereby be intends to obtain 
and actually does obtain the property for less than it other- 
wise would have brought. Walter vs. Gernant, 13 Pa., 515; 
Gilbert vs. Hoffman, 2 Watts, 66; Abbey vs. Dewey, 25 Pa., 
413; Sharp vs. Long & Brady, 28 Pa., 433; Oram vs. Rother- 
md, 98 Pa., '300; Woodruff" vs. Warner, 173 Pa., 302; Power 
vs. Thorp, 92 Pa., 346. Here Lynch obtained the property 
by representing that he was bidding for Sheesley, when in 
fact, as be subsequently and now claims, he was bidding for 
liimself. Taking him at his word now, bis representation 
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then made was false. It is quite dear be could have had no 
other intention when he made the representation that he was 
bidding for Sheesley, than to obtain the property for less than 
Sheesley or Gorgas would have bid. His representation de- 
terred them from bidding. That the property wonld have 
brought more had he not misrepresented his attitude at the sale 
is fairly probable, inasmuch as more is now offered for it. 
Besides Gorgas says he would have bid more. It follows 
therefore that bis misrepresentation at the sale was a wrong 
to the assignor and creditors, of which the assignor at least in 
the present case has a right to complain. 

The objecting creditors are not shown to have been in- 
juriously affected by Lynch's misrepresentation. It has not 
been shown that either of them will participate in the in- 
creased price which has been offered, and so far as they are 
concerned it does not appear that any injury has been done. 
But the assignor, who has the right to have his property 
bring for the payment of bis debts what a purchaser is will- 
ing to pay, has been injured to the extent that the misrepre- 
sentation lessened the purchase price. We are not unmindful 
that other creditors who make no objection have an interest 
in the price that Lynch bid for the property, and that their 
rights must not be overlooked. Yet, as a bond bas been given 
For the payment of the increased bid and the expense of a re- 
sale, their rights are thereby secured. In view of the fore- 
going considerations we refuse to confirm the sale. It is 
therefore set aside and an order will be made for a re-sale 
upon application being made therefor. 
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Mileage of Judges. 
Compensation of judges — Mileage — Acts of April 14, 1903, and 

June 4^ 1883. 

Tbe Act of April 14, 1903, P. L. 176, tepmli the Act of June 4, 1883, 
P. L. 74- 

Under the Act of April 14. 1903, a jndge ).• not entitled to mileage 
wben performing bie duties vittain tbe district for which he ia commis- 

Attoraey Generftl's Departtne&t. Opinion to W. P. 
Snyder, Auditor General. 

Carson, Attorney General. February 20, 1905, 

Yoti bave asked me for my official opinion as to whetlier 
section 7 of the act approved April 14, 1903 (P. L. 176), 
entitles a judge to mileage when performing his duties 
within tbe district for which he is commissioned, the inqtiiry 
being based npon a claim of one of the judges to tbe rigQt to 
charge mileage for traveling through his district composed of 
two counties. 

Tbe Act of 4th of June, 1883 (P. L. 74), in section 3, 
gave to judges, "in addition to anneal salary," mileage at 
the rate of fifteen cents per mile for every mile necessarily 
traveled witbin tbeir re^>ective districts in performing their 
official duties. There is nothing in this act which makes any 
distinction between districts composed of several counties and 
a district composed of one county. 

This department has ruled under this act during the ad- 
ministration of my predecessor, in an opinion by tbe Deputy 
Attorney General (see opinions of Attorney General, April 8, 
1902, Report of Attorney General for that year, page 36), 
that the law did not intend payment of mileage to a judge not 
residing at the county seat for mileage to and from his resi- 
dence to the county seat, where he must bold court. To this 
ruling and the reasoning sustaining it I adhere. 

Tbe Act of i4tb of April, 1903 (P. 1,. 175), the constitu- 
tionality of which has been recently sustained by the Supreme 
Court, in section 7, provides that no judge shall receive any 
compensation for official services rendered other than the 
salary fixed by that act, except mileage and actual expenses 
incurred when holding cour' outside of tbe district for which 
he is commissioned, and all acts, or parts of acts, inconsistent 
therewith were thereby repealed. 



DcizcdbvGoOglc 



30 DAUPHIN COUNTY REPORTd. Vol. S 

Mileage of Judges. 

Id my judgment, the act of 1S83 is inconsistent with the 
act of 1903, and is therefore repealed. It has been urged tfant 
there is no inconsistency, but that the two acts are m pari ma- 
teria, and can stand tc^ether — the first applying to compensa- 
tiOQ for traveling within the district ; the second applying to 
mileage ontside the district. 

The distinction thus drawn is superficial and vanishes the 
moment the language of the recent act is considered. The 
provision of the Ust act isexpress that "No judge . , .shall 
receive any compensation for official services rendered, other 
than the salary fixed by this act, except mileage and actual 
expenses incurred when holding court outside of the district 
for which he is commissioned." This is a general prohibition 
applicable to every judge and to every district, irrespective of 
the fact whether the district embraces one or more counties. 
The exception is — and it is the only exception — that for offi- 
cial services rendered and actual expenses incurred ontside of 
the district mileage shall be allowed. This is tantamount to 
saying that all mileage within a district is disallowed. Unless 
the words mean this the provision is senseless. Hence, while 
it is true that the acts are in pari materia, yet they cannot 
stand together, for there is an utter repugnancy between them, 
the first act allowing mileage within the district and the sec- 
oud act prohibiting generally any compensation outside of the 
new salary except only mileags without a district. Tuis is 
tantamount to a prohibition against mileage within a discrict. 
The act of 1883, therefore, falls, being cut away by the new 
provision. In other words, the efiect of the act of 1903 is to 
be drann, not from the exception, but from the general pro- 
visions of the statute. 

It IS clcsLi that mileage is regarded by both statutes in the 
light of compensation. The earlier act provides for mileage 
within a district "in addition to such annual salary," and the 
later act prohibits compensation "other than the salary fixed," 
except mileage outside of the district. Hence, when by the 
later act there is a prohibition against any compensation other 
than the regular salary, except mileage outside of a district, 
it is clear that there can be no allowance for mileage within 
the district, for, were such mileage allowed, it would be, and 
must be, viewed as additional compensation. 

Again, it is argued that the act of 1883 was special, to 
meet the conditions where two or more counties comprise a 
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district, and to provide for such particular conJitions was the 
stattite passed. It is sufBcient to say that no such distinction 
between districts is stated in the act. It Is applicable to all 
alike, and no particular conditions are provided for, either 
expressly or impliedly. 

Again, it is argued that the compensation mnst be nni- 
lorm, and that each servant of the commonwealth must be 
placed on the same plane with all others of his class, and that 
their compeusatioa be equal; that judges whose districts are 
composed of two or more counties are required to travel sev- 
eral thousand miles each year in attendance upon regular 
and special terms of court, while this expense is saved to 
judges whoK districts embrace but a single county. 

This exception is specious rather than suund. The uni- 
formity of the act of 1903 has been recently sustained by the 
Supreme Court. It is applicable to all judges and to all dis- 
tricts, and the only exception made Is as to mileage outside 
of a district. Differences in the distances traveled by judges 
within their districts can no more be measured under the 
statute as it now reads than differences in the amount or 
quality of their work. It is clear that no Inquiry could be 
instituted to ascertain whether one judge had one hundred 
cases more than another in the coarse of a year, or that he 
had written more or longer or more learned opinioos upon 
more important questions than his neighbors in the same time. 
Such questions cannot be raised or determined under the 
gnise of an attempt to enforce uniformity. If the act be, as 
it undoubtedly is in its terms, uniform, there can be no meas- 
ure taken of individual differences in the amount of labor 
performed, whether physical or mental. 

In my judgment, no claim can be made by judges for 
mileage within their districu, and I so advise you. 
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In the Matter of the Application of Gustav A. 
Knoblauch, Jr., of the Ninth Ward, Harrisburg, 
Pa., for License to Sell Vinous Spirituous Malt 
AND Brewed Liquors. 

Liqaor law— Acts of May ij, 188^, and March ^i, 1856. 

The Act of Uay 13, 1887 P. L. 108, doe* Dot contemplBte tbe grant- 
ing of *B license to sell liquors at a place necessary foi the accomiaode- 
Uon of the pnbiic merely. 

It intended that a license to sell liquor might be granted where it 
is made to appear primarily that the place is neceesary to accommodate 
the public and entertain atrangers or tiavelera, or that it is necessary 
for the accommodation of the public and travelers. The necessity to 
accommodate the public and entertain strangers or travelers, or the ne- 
cessity to accommodate the public or travelers is the primary reqnirite. 

When the accommodation of tbe public and travelers Is shown, the 
right to sell liquor may follow. 

The right to sell liquors is an artiScial and not a natural right. The 
right to accommodate the public and entertain atrangera and travelers 
is not a legislative right. 

When the necessity for public accommodation and the entertain- 
ment of strangers and travelers is shown, a license to sell liqnor may 
attach as an incident. 

When the necessity for the accommodation of the pnblic and trav- 
elers is shown, a license to sell domestic wines, malt and brewed liquors 
may be accorded. 

Bed rooms and beds and accommodation to the public and travelers 
are the passports to • license to sell liquors at a hotel or restaurant. 

The Act of May 13, 1887, is supplementary to the Act of March 31, 
1856, and the latter act is not repealed by the former. 

The applicant for license in this case asked the Court to grant blm 
a license for the sale of vinous, spiritnons, malt or brewed liquors, or 
any mixture thereof, at retail, at a place described as the restaurant 
on \he first floor of the passenger station of the PhlUdelphia and Read- 
ing Railway, situate on Market Street, in the Ninth Ward of the City 
of Harrisbnrg, Pennsylvania. 

The license was refused for the following reasons : 

First, because the applicant did not desire to be licensed to keep 
a hotel, inn or tavern, and because the applicant did not have, for the 
exclusive use of travelers, at least four bed rooms and eight beds," as 
required by tbe provisions of the ninth section of the Act of March 
31. 1856 P. L. aoo. 

Second, because the petition offends against tbe provisions of the 
fourteenth section of said act P. L. 203, which restricts the license of 
an eating house or restaurant to the sale of domestic wines, malt or 
brdwed liquors. 
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Knoblaucli's LfcenH. 
Application for license. Quarter Sessions of Danphin 

County. No. i. Retail Liquor Licenses, 1905. 
John T. Brady, for application. 
Jas. A. Stranahan, for remonstrance- 
Weiss, P. J,, March 7, 1905. 

Gnstav A. Knoblauch, Jr., filed his petition January 27, 
1905, and therein asked the Court to grant him "a license for 
the sale of vinous spiiituons malt or brewed liquors or any 
mixture thereof at retail" at a place described as "the res- 
taurant on the first floor of the passenger station of the Phila- 
delphia and Beading Railway, situate" on Maiket Street in 
the Ninth Ward of the City of Harrisburg, Pennsylvania, 

The petition sets forth that the premises are owned by 
the "Philadelphia and Reading Railway Company," and that 
the place desired to be licensed "is necessary tor the accomo- 
dation of the public." 

A remonstrance, signed and filed by a number of citizens 
of the Ninth Ward, sets forth that the license asked for "is 
not necessary for the accomodation ot the public and the en- 
tertainment of strangers and travelers," thai " there is no au- 
thority of law for the granting of said license under said pe- 
tition," and that "the granting of said license would be detri- 
mtntal to the public good." 

The applicant is a citizen of theUnited States, of temper- 
ate habits and good moral character, and is a person suitable 
to be entrusted with a license to sell liquor. 

The place is "necessary for the accommodation of the 
pnblic and travelers" and a license to "authorize the sale of 
domestic wines, malt and brewed liquors ' might properly be 
granted "for the keeping of an eating house" or restaurant, 
if the application in this instance were for an eating house or 
restaurant. 

The license prayed for is refused for the reason that it is 
not desired to be "licensed to keep a hotel, inn, or tavern, and, 
tmcause the applicant "does not have for the exclusive use of 
travelers, at least four bed-rooms and eight beds ' as required 
by the provisions of the ninth Section of the Act of March3i, 
1856 (P. L. 200). 

It is refused for the further reason that the petition of- 
fends against the provisions of the 14th Section of ^said Act 
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KaablBnch'i Licenae. 
(P. h. 203), which restricts the license of an eating hcH'se or 
restaurant to "the sale of domestic wines, malt or biewed 
liquors. ' ' 

The petitioner does no task for eitlier a hotel or restaurant 
license, bnt for a license to sell liquors of all kinds, or admix- 
tures thereof, at a place designated in the petition. 

The Act of May 13, 1S87 (P. L. 108) does not contem- 
plate the granting of a license to sell llqnors at a place neces- 
sary for the accommodation of the public merely. 

In view of the legislation theretofore had relating to the 
sale of liquors in this and some other counties, it intendtd 
that a license to sell liquor might be granted where it is made 
to appear primarily that the place is necessary to accommo- 
date the public and entertain strangers or travelers, or that it 
is neces^ry for the accomodation of the public and travelers. 
The necessity to accommodate the public and entertain 
strangers or travelers, or the necessity to accommodate the 
public or travelers is the primary requisite. 

When the accomtnodation of the public and travelers is 
shown, the right to sell liquor may follow. 

The right to sell liquors is an artificial and not a natural 
right. The right to accommodate the public and entertain 
strangers and travelers is not a legislative right. 

When the necessity for public accommodation and the 
entertainment of strangers and travelers is shown, a license to 
sell liquor may attach as an incident. When the necessity for 
the accommodation of the public and travelers is shown, a 
license to sell domestic wines, malt and brewed liquors may 
be accorded. Bed- rooms and beds and accommodation to the 
pablic and travelers are the passports to a license to sell 
liquors at a hotel or restaurant. Bnt it is difficult to conceive 
of a necessity for a license to sell liquors for public accommo- 
dation at a given place. A place where liquor is sold at re- 
tail is simply a drinking place and the Act of May 13, 1887, 
does not contemplate the granting of a license for that pur- 
pose at a place. 

It must be assumed that the legislature had in view the 
rule that the privilege to sell liquorii flows from the fact es- 
tablished that accommodation to the public and ent-^rtain- 
ment of strangera and travelers is or are necessary, when it 
enacted the Act of 1887, and intended to embody the prin- 
ciple in the statute. 
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Oui predecessors granted hotel and restaurant licenses 
when the necessity for the entertainment of strangers and 
travelers and public accommodation was shown and believed, 
as we recall their views, that the Act of 1S87 was supplemen- 
tary to the Act of 1856, and that the latter Act was not re- 
pealed by the former. This view has obtained by the court 
as it is now constituted. All applications for license to sell 
liquor at retail ask for a hotel or restaurant license and they 
ate granted upon the assumption that the requisites prescrib- 
ed by the Act of 1856 are unrepealed. 

The vice of tnis application is that it prays the privilege 
or right to sell vinous and spirituous liquors, as well as that 
of selling malt or brewed liquors, at a place kept as a restau- 
rant by the petitioner. The facts disclosed at the hearing of 
the application and remonstrance wonld warrant the granting 
of a license to sell domestic wines and malt and brewed 
liquors at the restaurant kept and conducted by the applicant, 
bnt there is no authority to grant a license to sell vinons and 
spirituous liquors, and domestic wines and malt and brewed 
liquors, at a place kept to accommodate the public and travel- 
ers as and for an eating honse or a restaurant. 

The application for the license is refused because the 
petition does not set forth the requisites for an hotel, as re- 
quired by the 8th Section of the Actof 1856. It is refused 
because the petition asks for the sale of liquors, viz, vinous 
and spirituous liquors, not authorized by the 14th Section of 
the Actof 1856, nor by the Actof Marca 2, 1867 (P. L. 40). 
These sections authorize the sale of domestic wines, malt or 
brewed liquors only where application for license to keep an 
eating house, beer house, or restaurant is made. 

Under this view of the law it is not necessary to consider 
the necessity of a license for the accommodation of the public. 
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Edward C. Hanna vs. Rt. Rkv. John W. Shanahan, 
Bishop of Habrisburg. 

IVti/s — Construe/ton. 
The will of testatrix piovided ae follovs: I give and bequeath unto 
my beloved husband, all my piopctty, teal, prTHonal and mixed, of 
wbatever natuie and kind and wlieiesoeveT the aatne sball be at the 
Htne of m; death, to and for his ova use absolutely, and after his death 
the same, if any remaining, to be divided among my beits share and 
share alike, f/eld that the hnsbaud took an eatate in fee. 

Motion for judgment for want of saffident affidavit of 
defense. C. P. Daupbin Connty, No. 252, Jannary term, 1905, 

S. F. Untberger, for plaintiff. 

John A. Herman, for defendant. 

Kunkel, J., March, 8, 1905. 

The question which is raised by this motion is whether 
the plainitg' has a fee simple estate in the land agreed to be 
parcbased by the defendant. 

He acquired title to the land under the will of his wife, 
which provides, Inter alia, as follows : " Item, I give and 
bequeath unto my beloved husband, Edward C. Hanna, all 
my property, real, personal and mixed, of whatever nature 
and kind and wheresoever the same shall be at the time of my 
death, to and for his own use absolutely, and after his death 
the same, if any remaining, to be divided among my heirs 
share and share alike." The husband is tfae only beneficiary 
under the will, excepting the son and the heirs of the deceased 
daughter of the testatrix, to each of whom is given the sum 
of five dollars. 

It is quite clear that by the first part of this clause the 
estate devised to the plaintiff is a fee simple estate; Oswald 
vs. Kopp, a6Pa., 516. Is it reduced to a less estate by the 
succeeding language ? We think not- There is nothing incon- 
sistent in the language with that which precedes, or which 
militates against the absolute estate given. Indeed, its effect 
is just the contrary. It recognizes the right of the plaintiff 
to ilispose of and use the property devised as he may see fit. 
Such right is the characteristic which marks the absolute 
ownership of property. We think the case is ruled by 
Jauretche M. Proctor, 48 Pa-, 466; Church vs. Disbrow, 52 
Pa., 319 ; Good vs. Fichthorn, 144 Pa., 287 ; Evans vs. Smith 
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Commonwealth vs. Heller et al. 
166 Pa.. 625 ; Gilchrist vs. Empfield, 194 Pa., 397; Bailey vs. 
Ry. Co. , 208 Pa., 45 ; and that the plaintiff took a fee simple 
estate tinder his wife's will. The affidavit of defence is 
theiefore insufficient to prevent jtidgment, and the motion 
for judgment is sustained. 

Jadgment is accordingly directed to be entered in favor 
of the plaintiff for the sum of J4.000, with interest from 
October 5, 1904, the amount to be liqnidated by the prothono- 
tary. 



Commonwealth of Pennsylvania, Ex Rblationb Hamp- 
ton L. Carson, Attorney-General, vs. Frederick 
P. Heller, Matthan Harbster, Edward Elbert 
and Solomon H, Close. 

Quo Warranlo — Pleading — Demurrer. 
In the anggestlon for a nrit of qao waTranto, at the Telatlon of the 
attorney general, the attorney general may call on the defendants to 
Show b; what anthoiitj they claim to hold title to theii offices, 01 be 
may complain of apeciSed acts done in violation of taw, or both. It be- 
comes the dnty of the defendants therenpon to show by what anthority 
they claim to exercise the offices they hold or the llbertlea and fran* 
cbises, as commanded by the writ. The burden rests tipon them. 

In a writ of quo warranto the respondents have the af&rmative in 
the pleadings. 

A plea to a writ of qno warranto that fails to state any facts that 
coDBtitute a legal warrant for the exercise of the powers of the office 
claimed by the defendant, and is argamentatlTe only, is bad on demarrtr. 

Hampton L. Carson, Ailomey General, and Walter S. 
Young, for commonwealth. 

William/. Roorke and Cyrus G. Derr, for defendant. 

Weiss, P. J., March 13, 1905. 

The attorney general instituted proceedings by informa- 
tion in the nature of a quo warranto, and in the suggestion 
filed by him complains of Frederick P. Heller, Matthan 
Harbster, Edward Elbert and Solomon A. Close, that they 
are exercising and using the office of commissioners of water 
for the city of Reading without warrant or legal authority; 
that the board of commisioners of water, of that city was cre- 
ated by a special act, approved March 3i, 1865, P. L. 455, 
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Commonnealth vs. Bellei et b1. 
and a sapplement thereto, approved April 12, 1866 P. L. 888; 
that the city of Reading is a tnunicipal corporation of the 
third class and is governed by the provisions of the Act of 
May 23, 1889; that the said Frederick P. Heller, Matthan 
Harbster, Edward Elbert and Solomon A, Close were elected 
commissionets of water tor the city of Reading, pursuant to 
the provisions of the Act of 1865 and have exercised and do 
exercise and use the ofBce of commissioners of water for the 
city without legal warrant, authority or appointment; that 
the councils of the city of Reading have not at any time taken 
the proper and necessary measures to carry out the provisions 
of Article XII of the Act of May 23, 1889, relating to the es- 
tablishiDent of a water department; that the provisions of the 
Act of 1x65 were repealed by the Act of May 23, i88q (P. L. 
277) and by the Act of June 4, 1901 (P. L, 391) and that a 
writ be allowed to issue directed to Frederick P. Heller, Matt- 
han Harbster, Edward Elbert and Solomon H. Close, requir- 
ing them to show by what authority he or thev claims or claim 
to exercise or use the office of commissioners of water for the 
city of Reading. 

The writ was served upon the defendants, December 19, 
1904, and on the 31st. of Dectmher, 1904, they filed a plea 
that the commonwealth ought not to have its action against 
the defendants, because that the city of Erie had become in- 
corporated pursuant to an Act of Assembly, April 14, 1851 
P. L. 631 and having in 1878, accepted and become subject 
to the provisions of the Act of May 23, 1874, P. I*. 230 
whereby it became a city of the third class; that prior to the 
Act of May 23. 1889, the city of Erie had owned and had title 
of the water works by conveyance to a board of water com- 
missioners, and that the said city of Erie had erected water 
works in conformity with authority conferred by the said 
special Act of Assembly; and thereby say that the common- 
wealth ought not to have or maintain its action. 

The commonwealth demurred to this plea, March 2, 1905, 
and for cause of demurrer^says: That the plea fails to state 
any facts which constitute a legal warrant, authority or ap- 
pointment for exercising the office of commissioners of water 
of the city of Reading; that it does not state the time of their 
election nor that the said election was held in conformity with 
the provisions of the Act of 1865, and that the plea is uncer- 
tain and ambiguous and argumentative. 
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In commonwealth vs. Commercial Back, aS Pa. 387, it is 
held that "the attorney general may disclose in his informa- 
tion the specific ground of forfeiture, or he may merely set 
forth the franchises alleged to have been illegallv exercised 
aud call upon the defendant to show by what authority they 
are held. The plea should either deny the facts or set forth 
the authority. The replication may then allege the acts re- 
lied on as working a forfeiture. This may be denied or de- 
murred to by the defendant." 

The rule is laid down in Angell and Ames on Corpora- 
tions. Sec. 755, that "to a writ of quo warranto, or an infor- 
mation in the nature of one, the delendant must either dis- 
claim, or justify, and the state is bound to show nothing * * 
********** -j-jjg defendant cannot plead non vsur- 
pavit, lot the object of the proceeding is to ascertain, by en- 
forcing the defendant to set forth by what warrant or author- 
ity he exercises the office or holds the franchise. ' ' The rule 
is stated in People vs. Thacher, 55 N. Y 529, to be that 
"when the right of a person exercising an office is challenged 
in a direct proceeding by the attorney general , the defendant 
mubt estabHsh his title, or judgment will be rendered against 
him." 

The attorney general ma; call on the defendants to show 
by what authority they claim to hold title to their offices, or 
he may complain uf specified acts done in violation of law, or 
both, it becomes the duty of the defendants thereupon to 
sh'iw by what authority they claim to exercise the offices they 
hold or the liberties and franchises, as commanded by the 
writ. The burden of showing that they have a right to act 
iiS commissioners of water, and take charge of the water de- 
partment of, the city of Reading, rests upon them. 

That the attorney general may have particularized, in his 
suggestion for a quo warranto, does not operate to tbeir disad- 
vantage. He may haveset out more than was necessary, and 
if so it enables the defendants to answer the complaint more 
fully and advantageously. They can predicate nothing upon 
the fact that he has stated more than is required in his sngges- 
tion. Their duty is to show cause. 

This they attempt to do by a plea. By that is intended, 
of course, to set forth in legal form the facts upon which they 
rely as a defense and the respondents have the affirmative in 
the pleadings. To thrive they must justify. They must 
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show that they have lef^al warrant and authority to use and 
exercise the office of commissioners of water of the city of 
Reading. 

The reply maybe best characterized by saying that it 
does not disclose the authority required to be shown, at Itast 
not affirmatively. 

It avers that the city of Erie was incorporated by a spe- 
cial act of assembly; accepted the provisions of the Act of 1S74, 
and thereby became a city of the third class; and that the 
board of water commissioners had acquired title, pursuant to 
said special act, by conveyance to them, and that the city of 
Erie had not taken title to the water works in its corp>ora1e 
name. 

We are given to understand thereby that the Act of 1 865 
is not repealed by the second section of Article XII of the 
Act of May 23. 1889 P. I,. 309, which relates to cities of 
the third class taking title to water works by conveyance to 
them in their corporate name. 

We are to draw the inference from the matter of this plea 
that the respondeuts have the right to hold and exercise the 
dnties of commissioners of water of the city of Reading. 

The plea does not assert such right nor does i» contain 
any statement of a /act which constitutes a ground of defense. 
The defendants may answer, plead, or demur to the sugges- 
tion filed, but they must state facts which constitute a legal 
warrant, authority or appointment for holding or exercising 
the office of commissioners of water of the city of Reading. 
They have failed to do so, and the demurrer must be sus- 
tained. 

It is not deemed proper to enter judgment against the 
defendants in the proceeding, and they are allowed thirty 
days within which to answer or plead, in accordance with the 
views herein expressed and as may be required. 
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S. L- MoTTER VS. Kennett Township Electric Company, 

AND W. C. FarNSWORTH, THE PRESIDENT, C. RAYMOND 

Fritcher, the Secretary, and W. C, Farnsworth, 
C. Raymond Fritcher and S. S. Wert, the Direct- 
ors thereof; Kennett Gas Light Company, and W. 
C. Farnsworth, the President, C. Raymond Fritch- 
er, THE Secretary and W. C, Farnsworth, Edward 
H, Wert and C. Raymond Fritcher, the Directors 
THEREOF; Kennett Gas Fuel and Heating Company, 
AND W. C. Farnsworth, the President, C. Raymond 
Fritcher, the Secretary, and W. C. Farnsworth, 
Edward H. Wert and C. Raymond Fritcher, the 
Directors thereof. 

Corporations — Merger — Act of May 29, ic/oi. 
A corporation organized under Ihc Act of April 29, 1874, and its 
snpplemeQtB, for the manufacture and supply of gas for light only, a 
corporation organized under the Act of April 39, 1874, and ita supple- 
ments, for the manufacture and supply of gas for all purposes, other than 
light, and a corporation organized nnder the Act of Ma; 8, 1S89, for the 
snpply of light, heat and power bj means of electridtj, having the same 
terittorial limits, may merge and consolidate under the provisions of 
the Act of May ag, 1901. 

InjnDction. C. P. Daaphin County, No. 347, Equity 
Docket. 

John G. Gilbert, for plaintifF. 

W. C. Farnsworth, for defendaat. 

Weiss, P. J., March 17, 1905. 

Tlie plaintiff, in a bill, filed complains of the defendants, 
the Kennett Gas Light Company, the Kennett Gas Fuel and 
Heating Company and the Kennett Township Electric Com- 
pany and says that the first named company was incorporated 
under the provisions of the Act of April 29, 1874P. L- 73 and 
its supplements and that by virtue of letters patent, issued 
August II, 1904, was authorized to manufacture and supply 
gas for light only to the public in Kennett township, Chester 
county, Pennsylvania, and to such persons, partnerships and 
corporations residing therein or adjacent thereto, as may de- 
sire the sam*>; that the second named company, the Gas Fuel 
and Heating Company, was incorporated under the provisions 
of the same Act of Assembly, and that by virtue of letters 
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patent, issued the same date, was atithorized to mannfacture and 
stipply gas to the public for all purposes for which gas can be 
used, other than for light in the township of Kennett, Chester 
county, and the state of Pennsylvania, and to such persons, 
partnerships and corporations residing therein or adjacent 
tlicreto as may desire ihesame; that the third named company, 
the Kennett Township Electric Company, was incorporated 
under the provisions of the same act of assembly, and its sup- 
plement, presumably the Act of May 8, 1889, P. L. 136 and 
that by virtue of letters patent, isstied April i, 1903, was au- 
thorized to supply light, heat and power by means of electricity 
to the public in Kennett township, county and state aforesaid, 
and to such persons, partnerships and corporations residinj; 
therein or adjacent thereto as may desire the same. 

That the plaintiff is the owner of forty shares of the capi- 
tal stock of the Kennett Township Electric Company, of the 
par value of one hundred dollars each, upon which fifty per 
centnm or two thousand dollars has been paid. 

That the directors of the three stated companies, on Feb- 
ruary 7, 1905, entered into an agreement under the corporate 
seals of the respective companies for the merger and con- 
solidation of the said campanies into a single corporation by 
the name, style and titleof the Kennett Township Gas and 
Electric Company, by the terms of which all the property and 
franchises of the three companies are to become transferred 
and vested in the merged company. 

That the agreement was submitted to the stockholders of 
each of the companies, at separate meetings duly held for the 
purpose of voting upon the adoption or rejection of said agree- 
ment, and that the plaintifT attended tbe meeting of the stock- 
holders of the Kennett Township Electric Company and pro- 
tested and voted against the adoption of the agreement to con- 
solidate, but that a majority in amount of the stock of the 
said Kennett Township Electric Company, as did a majority 
in amount of the stock of the other two companies, voted for 
the adoption of the agreement; that the said corporations are 
without authority to enter into an agreement of merger and 
consolidation for the reason that two are organized for the 
purpose of manufacturing and supplying gas, and the other 
for the supply of electricity, and that there is no authority of 
law for the creating and existence of the Gas and Electric 
Company having the powers and franchises of the three de- 
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fendant companies, and that the agreement was unlawful and 
void. 

The bill charges that the said companies, and the presi- 
dent, secretary and directors thereof, are about to file the 
joint agreement entered into by them, together with the cer- 
tificates of the secretaries, in the office of the secretary of the 
Commonwealth to the end that letters patent may be issued 
creating the Kennett Township Gas and Electric Company into 
abody corporate, possessing all the property and franchises be- 
longing to the three named companies, and an injunction is 
prayed that the said three compunies, their presidents, secre- 
taries and directors, be restrained from filing the said agree- 
ment of consolidation and merger, or a copy thereof, in the 
office of the Secretary of the Commonwealth or from accept- 
ing letters patent from the commonwealth purporting to erect 
and create a new corporation with the rights and franchises 
now belonging to the three stated companies. 

To this bill the defendant companies demur, and, for cause 
of demurrer, show that the matters complained in the plain- 
tiff's bill are insufficient to maintain his action for the reason 
the said companits are antborized and empowered by law to 
merge and consolidate and to form a single corporation pos- 
sessing all the property rights and franchises theretofore be- 
longing to each of the three companies, defendants. 

It need not be stated that the demurrer admits the facta 
which are well and sufficiently pleaded, and there is no need to 
find ihe facts specifically. 

Among the matters set forth in the bill is the fact that, 
by the terms of the agreement entered into by and between 
the three defendant corporations, it is provided, among other 
things, that "the stockholders of the Kennett Township Elec- 
tric Company shall receive capital stock of the new corpora- 
tion to the amount of ten thousand ($ia,ooo.) dollars at par, 
consisting of one hundred (loo) shares, which stock shall be 
divided among the stockholders, pro rata, in proportion to 
their respective holdings of stock In the Kennett Township 
Electric Company," 

It is also a fact that the plaintiff is the bolder and owner 
of forty shares of the capital stock of the Kennett Township 
Electric Company, and that at the meeting held by the stock- 
holders of that company, to vote upon the question of the 
adoption or rejection of the agreement entered into by the 
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directors of each of the three corfKiraUons. he voted in favor 
of the rt^jectioD aad against the adoptioD of the agreement to 
merge and consolidate, though g majority in amount of the 
stock of the company of which he was a share holder, togeth- 
er with a majority in amount of the stock of the other two 
companies, voted for the adoption of the said agreement. 

If there were any complaint that it is sought by the terms 
of the agreement to impose upon him stock of the new com- 
pany intended to be formed, for the stock be holds in the 
Kennett Township Electric Company, an injunction might 
probably for this reason be granted. The Act of May 29, 
1901 P. L. 349 in its 5th. section makes provision for the 
payment for the value of the stock of a dissenting holder, but 
he does not ask an injunction for this reason, and so far as 
we know has not made applicatioa to the proper court for the 
appointment of appraisers, and it must be assumed that he is 
not dissatis&ed with this feature of the agreement. 

The cause is made to rest on the sole ground that it is 
unlawful for the three defendant companies to merge and 
consolidate in and with the proposed new company. 

The Act of 1901 is an act supplementary to the Corpor- 
ation Act of 1S74 and provides "for the merger and consoli- 
dation of certain corporations." 

The Act of 1874 atithorizes the formition of certain cor- 
porations, theAct of 1901, authorizes a merger and consoli- 
dation . 

Ip its features relating to the method of precedure, the 
htter act is almost a rescript of the Act of March 24, 1S65 
P. L. 49, authorizing the consolidation of certain railroad 
companies. 

It makes it lawful for a corporation, organized under or 
accepting the provisions of the Act of 1874, or any of its 
supplements, to buy and own the capital stock of any other 
corporation and to merge its corporate rights with and into 
those of any other corporation and authorizes the transfer of 
the property and franchises of either (both) of such compan- 
ies intending to merge and the investiture of such rights and 
privileges in the company into which such merger is sought 
to be made, and thereupon the rights, property, privileges 
and franchises theretofore vested in each of the existing com- 
panies shall become vested in the new corporation. 
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The provision of the first section of the Act of 1901, 
which relates to the purchase and ownership of the capital 
stock by one from another which may intend to merge, is at 
variance with the snbseqnent sections providing for the meet- 
ings of the stockholders to vote upon the adoption or rejection 
of the agreement to merge, if by that is meant the acquisi- 
tion and ownership of the capital stock by one of another or 
others before a consolidation can be completed. There wotild 
be 00 stockholders of the selling company to vote for or 
against the adoption of the agreement to merge at the special 
meeting required to be called for that purpose. 

It mnst be taken to signify that the stockholders of the 
existing companies may agree to accept capital stock of the 
company to be formed by the merger In payment of the stock 
held by them in the corporation intending to merge. 

The certificate required by the Act of 1874 requires no 
more in this behalf, than that the number of shares subscrib- 
ed by each person shall be designated, together with the 
number and par value of the shares into which the capital 
stock is to be divided. The subscriber to stock pays the 
unpaid part of his stock when the incorporated company is- 
sues and delivers it. So he may sell his stock in an existing 
company, intending to merge with another into the merged 
company, and take stock in the consolidated corporation when 
the merger is consummated. 

The capital stock of a corporation is owned by the 
shareholders of course, and the corporation could not buy or 
sell the capital stock. 

What may and must be done to effectuate a merger is the 
execntionof a joint agreement by the directors of corporations 
intending to consolidate, which mnst contain the matters 
prescribed by the act, and mnst be submitted to the stock- 
holders of each company at separate meetings to be called for 
the consideration of the agreement, and its adoption or rejec- 
tion by ballot. 

A vote by a majority in amount of the entire capital 
stock of the companies intending to merge, and the required 
certification authorizes the agreement to be taken as the act 
of consolidation. 

In this case the Gas Ijght Company and the Gas Pnel 
and Heating Campany and the Electric Company seek to 
merge and consolidate. The Act of May 8, 1889 amends 
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snb-division eleven of Section 2, second class, of Ihe Act of 
1S74, and makes it read "the mannfactnring and supply of 
gas, or thesapply of ligbt, heat and power by means of elec- 
tricity, or the supply of light, heat or power to the public by 
any other means." 

The Kennett Gas light Company is anthorized to mann- 
factnre and supply gas for light only; the Kennet Gaa Fuel 
and Heating Company to manufacture and snpply gas for all 
purposes for which gas may be used other than for light; and 
the Kennett Township Electric Company to supply light, 
heat and power by means of electricity to the public. Terri- 
torially they are the same. There is thus a gas light company, 
a gas heating company, for fuel is used to produce heat, and 
an electric company. The exercise of their seperate functions 
and franchises comprises light, and heat by gas; and light 
heat and power by means of electricity, and the language of 
the amended clause covers the manufacture and supply of gas 
or the supply of light, heat or power by means of electricity. 
The defendant companies and their respective shareholders 
have manifested their intention in the way pointed out by law, 
to conjoin their several rights, privileges and franchises, 
which are alike in their general features, and authorized to be 
exercised by the same general law, iu one body politic by a 
different name, but for the same purposes in the same territo- 
rial limits, and it does not appear that so doing violates any 
law or constitutional inhibition. 

On the other hand there is authority to enter into the pro- 
posed agreement of merger and consolidation, and for the for- 
mation of a new company thereby, having the powers, privi- 
leges and franchises of the corporations intended to be merged. 

Having the right to merge and consolidate and having 
proceeded in the manner directed by law, it follows that the 
agreement of merger and consolidation, together with the 
certificate r^ the secretaries of the companies to the result of 
the balloting, certifying the fact, may be filed in the office of 
the Secretary of the Commonwealth, and the matter concluded 
as provided by law without hindrance. 

The relief prayed for in the bill by the complainant is re- 
fused and the bill dismissed at his costs. 

A decree may be drawn In accordance with the forego- 
ing, which the Prothonotary will enter nisi, to which excep- 
tions may be filed within tea days. 
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Commonwealth hx bel The Attorney General vs. The 
Gray's Mineral Fountain Company, 

Corporations — Application. Jor Charter — Statement of Property 
Taken on Account of Subscription to Capital Slock — Scire 
Facias to Repeal Letters Patent — Quo Warranto — Parties 
— Acts of fune 14, 1836 and April sg, rSy^. 

While the writ of scire facias to repeal letters patent is piobably 
still available, the writ of qno warranto ia a concnrrent remedy where 
the qneition concerns a corporate frsncbiee, although the attack may 
be made because of matters preceding the grant of the patent. 

Clause iv, of section 3 of the Act of 1836, which reads as follows: "In 
case any association or nn mber of persons shsll act as a corporation , or 
shall exercise any of the franchises or privileges of a corporation, within 
the respective county, without lawful anthority," was intended to de- 
scribe individuals who had no formal charter. 

Clause v. of section 3 of the Act of Jnne 14, 1836, which reads as fol- 
lows: "In case any corporation, as aforesaid, shall forfeit by misnier or 
non-nser its corporate rights, privileges or franchises, or shall do, suffer 
or omit to do, any act, matter or thing whereby a forfeiture thereof 
shall by law be created, or shall ezerdse any power, privilege or fran- 
chise not granted or appertaining to snch corporation," covers the case 
of corporations that are formally snch, those that are at least de facto 
corporations with Aprima facie title. 

In a writ of qno wamnto to test the validity of the charter of a cor- 
poration, because of matters preceding the grant of letters patent, the 
corporation is the proper defendant. 

Failure to pay ten per cent, of the capital stock to the treasurer of 
a proposed corporation, before the grant of letters patent, and failure to- 
state in the application that part of the capital stock is to be Issued for 
property are fatal to the defendant and justify a jadgment of ouster In 
a writ of quo warranto at the relation of the attorney general. 

Property contributed in payment of sntwcriptionB to the capital 
stock of a corporation, before the grant of tetters patent, can not be 
treated as cash for the purpose of making np the ten per cent, reqnlied 
to be paid to the treasurer of an intended corporation by section 3 of 
the Act of April 39, 1874. 

If property is to be taken in payment of subscription to the capital 
stock of an intended corporation, the application for the charter shonld 
sosUte. 

Quo warranto, C. P. Dauphin County, No. 304, March 
term, 1888. 

W. S. Kirkpatrick, Attofney General, and Pearson Church, 
for commonwealth. 
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Commonwealth vs. The Gray's Mineral Ponnttdn Company. 
Af. E. OlmsieadaaA A. L. Richmond, for defendant. 
McPherson, J., March 13, 1889. 

This case was tried before the court withont a jary ander 
the Act of 1874. We find the facts to be as follows ; 

FINDINGS OF FACT. 

1. Before Sept. 20, 1886, an application was prepared 
under the General Corporation Act of 1874, asking the Gov- 
ernor to incorporate the Gray's Mineral Fountain Company. 
In that application, which is made part of this finding, the 
capital stock of the company was stated to be $30,000, of 
which, inter alios, 

John B. Wilber had subscribed $500. 

Faber & Sherred had subscribed $300. 

T. T. Root had subscribed $200. 

A. Kelley had subscribed $200, 

K. P. Russell had subscribed I200. 

Sherwood & Agnew had subscribed $4cx>. 

R. R. Snow had subscribed $5oo. 

J. R. Ceere, had subscribed $100. 

A. R. Bullock had subscribed $100. 

Dr. John H, Gray had subscribed $15,000. 

T. T. Root, in trust, had subscribed $9,600. 

2. As originally prepared and presented, the applicatioti 
was signed, acknowledged and sworn to by only three persons. 
The Governor declined to approve it in this form and it was 
sent back for correction. Afterwards two more subscribers 
joined in the stgnatnte, acknowledgment and affidavit, and 
thereupon letters patent were, on Dec. 7, 1886, duly granted. 

3. The application states that "$3,000, being ten per 
cent, of the capital stock, has been paid in cash to the treas- 
urer of said corporation," whereas only $150 had been paid 
in cash to the treasurer before Sept. 13, 1886, and only$i,ooo 
before Dec. 7th. 

4. While the application for a charter was pending, work 
was being done on a hotel which the corporation intended to 
erect for the pnrposes of its business, and dttring the period 
between Sept. 13th and Dec. 7th the following sums were 
paid to J. B. Wilber, contractor and builder : 

Faber & Sherred paid $300 by accepting store orders to 
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that amount drawn on them by Wiiber in favor of his work- 

J. R. Ceere paid $ioo in the same way ; 

A, R. Bullock paid $ioo in the same way ; 

Sherwood & Agnew paid $400 by furnishing lumber to 
that amount ; 

T. T. Root paid $400 in cash. 

In addition, the proposed corporation accepted from R. 
R. Snow a house and lot in payment of his subscription of 
$600, a lot from A. Kelley in payment of his subscription of 
{200, and a piano from E. P. Russell in payment of his sub- 
scription of $200. J. B, Wiiber, also, used J500 of his own 
money in the erection of the hotel, which was accepted in 
payment of his subscription of $500. 

None of these snms were paid to the treasurer, but all the 
persons named in this paragraph received credit on their re- 
spective stock subscriptions to the several amounts stated. 

5. It was not intended that any part of Dr. Gray's sub- 
scription of $15,000 should be paid in cash, but full paid stock 
to that amount was to be issued to him for a lease of certain 
real estate and mineral water privileges of which he was the 
owner. This fact was not stated in the application. 

6. T. T. Root's subscription for "$9,600 in trust" was 
not in trust for any one, and it was not intended to hold him 
personally bound thereby. 

7. The application with its endorsements was not recorded 
in the county of Crawford, where the chief operations of the 
corporation were to be carried on, until Feb. 8, r888. 

8. This writ of quo warranto was issued on March i, 
1888. 

CONCLUSIONS OF LAW. 

This case requires us to decide three questions, viz : 

ist. Whether the proceeding by quo warranto at the suit 
of the attorney general is an appropriate remedy for violations 
of law alleged to have been committed before the granting of 
letters patent to a corporation ; 

2d. If the proceeding be appropriate, whether the writ 
should issue against the corporation, or against the individuals 
claiming the right to exercise the franchise ; 

3d. If the writ be properly issued against the corpora- 
tion, whether the facts before us call for a judgment of ouster. 
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1st. It may be that in England the proper remedy for 
such violations of law would be a scire facias to revoke the 
letters patent. This writ Issnes either ont of Chancery, or the 
court of Queen's bench, or the conrt of the jurisdiction by 
which the letters were granted, and the judgment, if adverse to 
the defendant, requires the letters to be delivered up. In order 
that they may be physically CRUcelled. Foster, Set. Fa., 73 
If. L. ♦pp. 12, 228-9, 242. 274-5, 368. Grant, Corp., 80 
L. L. *4o. 8 Bac. Abr., 608. In America this writ does not 
seem to have been much used for the purpose stated. It is 
referred to as a remedy iu various text-books and decisions, 
but very few examples of its exercise are to be found, and the 
remedy by qno warranto is often named as equivalent. Mora- 
wetz, Priv. Corp., §§148, 648, 656, Redf. Rys., pp. 701, 706, 
Ang. & A. Corp. (10 Ed.) § 778. Green's Brioe 786 and note. 
People vs. R. R. Co., 15 Wend. 113, 30 Am. Dec. 30 & note, 
Regents vs. Williams, 9 G. & T. 365, 31 Am. Dec. iii. 
High, Ext. Leg. Rem. § 647. We can find but few instances 
where a scire facias was used against the letters patent of a 
corporation. State vs. Bank, 2 McMull. Law 439, 39 Am. 
Dec. 135, Turnpike Co. vs. State, 3 Wall. 310. 

Our own reports throw little light npon the subject. The 
writ of scire facias to repeal letters patent is mentioned by 
Justice Duncan, dissenting, in Turnpike Co. vs. Henderson, 
8 S. & R. 237 ; and in Turnpike Co. vs. McConaby, 16 S. & 
R. 145, there is a dictum that either scite facias or quo war- 
ranto may be used to forfeit a charter which has been fraudu- 
lently obtained. To the same effect is the language of the 
cotut in McConaby vs. Turnpike Co.. i P. & W. 435, but no 
instance of this use can be found, and only one (Com. vs. 
Boley, I W. N. 303,) where it was used to repeal a patent of 
any other kind. It seems safe to say, therefore, that while 
the writ of scire facias to repeal letters patent is probably still 
available, the writ of qno warranto is a concurrent remedy 
where the question concerns a corporate franchise, although 
the attack may be made because of matters preceding the 
grant of the patent. 

This conclusion, which rests npon general grounds, we 
beUeve to be supported also by clause v. of § 3 of the Act of 
1836, P. L. 621, which allows the writ of quo warranto. " In 
case any corporation as aforesaid shall forfeit by misuser or 
non-user its corporate rights, privileges or franchises, or shall 
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da, sit0er or omit to do, any act, matter or thing whereby a 
forfeiture thereof shall by law be created, or shall exercise any 
power, privilege or franchise not granted or appertaining to 
snch corporation." The words we have italicised are broad 
enough to authorize fnll inquiry into any matter or thing 
which is a legal cause of forfeiture, although it may have pre- 
ceded the grant of the patent; and indeed seem intended, inter 
alia, to include precedent grounds of forfeiture, since the other 
members of the sentence apparently refer only to grounds of for- 
feitnre arisiniic after the charter has been granted, and enu- 
merate such grounds very fully. 

2d, Upon the second question also we have no Pennsyl- 
vania decision, the point having been passed over in Com. vs. 
Ry. 52 Pa. 510, and the authorities elsewhere are in conflict. 
High Ext. Leg. Rem. §661 & note, People vs. R. R. Co., 30 
Am. Dec. 34, People vs. Clark, 70 N. Y. 518, People vs. Rich- 
ardson, 4 Cow. 97 & note. People vs. Bank, 6 Cow. 217, Com. 
vs. Turnpike Co. 5 Cnsh. 510, State vs. Bank, 33 Miss. 474, 
Atty. Gen. vs. Bk., 2 Dong. (Mich.) 359, State vs. Gas Light 
Co., 18 O. St. 262, State vs. Sherman, 22 O. St.—, Society 
vs. Cleveland, i West. Ref. 506, Holman vs. State, 3 lb. 744, 
North vs. State, 5 lb. 535, New Jersey vs. BiKough, 12 Cent. 
R. 313, Rex vs. Pasmore, 2 Term R. 244, State vs. Bradford, 
32 Vt. 50, 2 Kent* §313- The objection made here, that the 
corporation is not the proper defendant, is technical and is 
mainly supported hV the argument that to sue a corporation 
as such admits its corporate existence. In some cases this 
argument derives much force from the inconvenience of allow- 
ing a charter to be collaterally attacked, but we do not think 
it ought to prevail where there is a corporation de facto and 
the state is directly attacking its apparently valid charter. 
When such an attack is made, the issue must ultimately be 
the validity of the charter, whoever may be the parties on the 
record. If individual stockholders are made defendants and 
called upon to show by what warrant they exercise certain 
franchises, they must reply by setting up the charter, and the 
state must rejoin by denying its validity for specified reasons. 
If the corporation itself be made defendant, the same form 
may be followed, or the state may, as here, specify its charges 
in the first instance, to which the osrporation must then make 
some appropriate reply. The substance of the matter is tiie 
same, whoever is called upon to defend, and there is this 
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tecbaical reason in favor of proceeding against the corporation: 
tliat, if it t>e made defendant, the rights ol all parties are rep- 
resented, since the corporation represents its stockholders as 
well as itself, whereas if the stockholders alone be made de- 
fendants the corporation as snch is not represented, and its 
de facto charter may be taken away in a proceeding to which 
it is not a formal party. 

The argument from inconvenience may also be properl;r 
allowed to have considerable weight. The corporation can 
always be found and served with process, while stockholders 
are often numerous, are widely scattered and constantly 
changing. If, however, they must all be served in order that 
the judgments may bind their rights, perplexing questions 
will continually arise which by their very number may some- 
times break the remedy down before the principal question 
can be reached. An example will illustrate the difficulty. 
InSUtera. GasUght Co., i8 0. St. 262, it was decided that to 
issue the writ against a corporation defendant admitted its 
corporate existence. Consequently, when soon afterwards 
the attorney general desired to attack the franchises of the 
Pitts. , Ft. W. & Chic. Ry. Co. , he was unable to sue the cor- 
poration as snch, and had before him the practically impos- 
sible task of reaching the individual stockholders. He did 
not attempt it, but proceeded against three specified directors 
and other persons not named " too numerous to be brought 
upon the record," The directors appeared and pleaded, and 
the court, evidently feeling the difficulty of binding the rights 
of individuals who were not even named, had never been 
served with process and had never appeared, was obliged to 
assume that in the absence of a contrary averment the three 
directors represented all the parties in interest. State vs. 
Sherman, 22 O. St. — Surely such an assumption was little less 
than violent, but without it the case must have come to an 
end merely from the labor and expense of finding and serving 
every owner of the property affected by the proceeding. 

These considerations strengthen our belief that clause Iv. 
of § 2 of the Act of 1836, which reads as follows : " In case 
any association or number of persons shall act as a corpora- 
tion, or shall exercise any of the franchises or privileges of a 
corporation, within the respective county, without lawful au- 
thority," was intended to describe individuals who had no 
formal charter ; while clause v, already quoted, covers the case 
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of corporations who are formally such, those who are at least 
de &cto corporations with a prima facie title. lo onr opinion, 
the present snit against the corporation is against the right 
defendant. 

3d. It is not necessary to pass upon the effect of T. T. 
Root's subscription of f9,6oo "In tntst," or upon the delay 
in recording the application with its endorsements, since we 
feel bound to hold that the failure to pay to the treasurer ten 
per cent, in cash of the capital stock before the letters patent 
were granted, and the failure to state in the application the 
facts concerning Dr. Gray's subscription of $15,000, are fatal 
to the defendant's case and require us to enter a judgment of 
ot^ter. 

Section 3 of the Act of 1874, P. L. 76, provides inter alia 
that "The certificate for a corporation embraced within the 
second class * * * shall also state that ten per centnm of the 
capital stock thereof has been paid in cash to the treasurer of 
the intended corporation, and the name and residence of such 
treasurer shall be therein given." Section 17 P. L. 81, pro- 
vides, inter alia, that " Every corporation created under the 
provisions of this act, or accepting its provisions, may take 
such real and p^sonal estate, mineral rights, patent rights 
and other property as is necessary for the purposes of its or- 
ganization and business, and issne stock to the amount of the 
value thereof In payment thereof, and the stock so issued shall 
be declared and taken to be full paid stock and not liable to 
any further calls or assessments ; and in the charter, and the 
certificates and statements to be made by the subscribers and 
officers of the corporation sudi stock shall not be stated or 
certified as having been issued for cash paid into the company, 
bnt shall be stated or certified in this respect according to the 
fact." These provisions do not require discussion; their 
meaning is plain. A proposed corporation must have in the 
hands of its treaanrer a certain proportion of cash before it can 
be lawfully chartered, and if subscriptions have been paid in 
property, or are to be thus paid, this fact must be sufficiently 
detailed in the application. The purpose of either section is 
also plain ; a definite cash capital must be at once available 
for corporate business, and the public must not be deceived 
by a subscription which is apparently liable to corpomte calls 
but which is reallv fully paid. A further reason for the re- 
quirement of § 17 is this : If the company's capital Is partly 
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made up of property at tlie very beginning cd* the enterprise, 
the public is entitled to know the extent of this contribution, 
the character of the property and the valne pnt upon it by the 
corporation. Both sections are seriously concerned with the 
company's credit, and both mnst be strictly complied with. 
Tbey are conditions precedent to incorporation, and if they 
are not fulfilled and the state ia deceived in reference thereto, 
the charter obtained by snch deception, whether it be frandu- 
lent, or as here, merely the result of mistake, is only a charter 
de facto, and is voidable at the suit of the attorney general. 

It is true that in the present case property was contrib- 
uted by the subscribers before Dec. 7 to an amount exceeding 
the ten per cent, required by the act, but it was not cash and 
we cannot treat it as such without setting aside the plain 
language of the statute. Faber & Sherred paid the con- 
tractor's workmen by delivering goods from a store ; so did 
Ceere and Bollock ; Sherwood & Agnew delivered lumber to 
the contractor ; Snow and Kelley made over real estate to the 
company, and Russell delivered a piano. All this was done 
before the company was chartered and, If the property speci- 
fied was taken in payment of stock subscriptions, the applica- 
tion should have so stated in accordance with %l^ above 
quoted. 

The question of a company's power under the Act of 
1874, <0^'' incorporation, to receive property tn payment of 
stock subscriptions is not before us. Under other legislation 
there have been several decisions, some of which are Carr vs. 
Lefever, 27 Pa. 413, R. R. vs. Steward, 41 Pa. 54, Nippenose 
Co. vs. Stadon, 68 Pa. 256. 

Upon the whole case, therefore, we hold that the com- 
monwealth is entitled to judgment, that the defendant be 
ousted and altogether excluded from the franchise to be a cor- 
poration under the name of the Gray's Mineral Fonntain Com- 
pany, and that the commonwealth recover its costs from the 
defendant. The prothonotary is directed to enter this judg- 
ment if exceptions be not filed according to law. 



DcizcdbvGoOglc 



190S- DAUPHIN COUNTY REPORTS. 3S 

In re Appointment of Deputy Secretary of Internal 
Affairs. 

Deputy Secretary of Internal Affairs — Powers — Appoint- 
ment — Acts of April 24, 1903, and April i8y 1895. 

The Act of April 24th, 1903, P. I,. 294, repeals v> much of the Act 
of April i8th, 1895, P. [,, 38, ta relates to the appoiDlment land com- 
miwiaiiiiig of the deputy secretary of internal affaira, the latter act an- 
thoriiing and empowering the secretary of internal affairs to make the 
appointment, and repealing that portion of the eailler act which pro- 
vided that, on the recommendation of the secretary of internal afialra, 
the governoi ahonld commiaalon a person as depnty secretary. 

The deputy secretary of internal affairs can exercise all of the 
powers specifically conferred upon him by the Act of April iKth, 1895, 
which, in this respect, is not affected or repealed by the Act of z4th of 
April, 1903. 

The depnty secretary of internal affairs is authorized to act for the 
secretary of internal affairs in all matters pertaining to the office, sign- 
ing his name as deputy secretary of internal affairs. 

Attorney Oaeral's Department. Opinion to Isaac B. 
Brown, Secretary of Internal Affaiis. 

Carson, Attorney General, February 5, 1904. 

In answer to your letter, relating to the deputy secre- 
tary of internal affairs, I have the honor to reply that, in my 
jttdgment, the Act of 24 th of April, 1903, P. L. 294, repeals 
somuchof the Act of iSthof April, 1895, P. L- 38, as re- 
lates to the appointment and commissioning of the deputy 
secretary, the latter act authorizing and empowering you to 
make the appointment, and repealing that portion of the ear- 
lier act which provided that, on the recommendation of the 
secretary of internal affairs, the governor should commission 
a person as deputy secretary. 

As the law now stands, you are specifically anthorized to 
appoint the deputy secretary of internal affairs, and beholds 
his office at your pleasure. He can also exercise all of the 
powers specifically conferred upon htm by the Act of i8th of 
April, 1895, which, in this respect, is not affected or repealed 
by the Act of 24th of April, 1903. 

On the 9th of September last, at the request of the 
governor, I gave him an official opinion that he was not re- 
quired to issue a commission to the deputy secretary of inter- 
nal affairs. If yon are not acquainted with the terms of that 
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oi^ion, it will be my pleasure to send yon a copy of it. If 
yon already have a copy, I ask yon to note an error in tbe type 
writing. In the copy now before me It appears that, in 
speaking of the act of 24 th of April, 1903, it is stated "In 
my judgment, it reapeals the act of 1895 in its entirety." 
This is an error so far as the words "in its entirety" are con- 
cerned. The sentence should read "In my judgment, it re- 
peals the Act of April, 1895, pro tanto. 

As to the powers of the deputy, ontside of the specific 
enumeration of them in the second section of the Act of 1S95, 
I am clear that at common law your deputy has the right and 
the power to act for you in the transaction of all of the busi- 
ness of the department. The word "deputy" is used without 
a qualifying adjective, such as "special deputy," and I inter- 
pret it in the general sense which has been uniformly attached 
to the word "deputy." 

Bonvier, in his law dictionary, defines a deputy as "One 
authorized by an officer to exercise the office or right which 
the officer himself posesses, for and in place of the latter." He 
quotes with approval Comyn's Digest, title "oifice," to the 
following effect: "In general, ministerial officers can appoint 
deputies unless the office is to be exercised by tbe ministerial 
officer in person." He also states "in general, a deputy has 
power to do every act which his principal may do; but a 
deputy cannot make a deputy. 

Anderson, in bis dictionary of law, gives the following 
definition : 

"Deputy, One who acts officially for another; the sub- 
stitute of an officer ^usually of a ministerial officer." 

Tbe American and English Encyclopedia of Law defines 
the word as follows: 

"A deputy is one who, by appointment, exercises an 
office in another's right, having no interest 'therein, but do- 
ing all things in his principal's name, and for whose miscon- 
duct the principal is answerable. He must be one whose acts 
are of equal iorce with those of the officer himself, must act 
in pursuance of law, perform official functions, and is required 
to take the oath of office before acting." 

Wharton, in his law dictionary, states that a deputy diff- 
ers from an assignee or agent in that an assignee has an in- 
terest in the office itself, and does all things in his own name, 
for whom his granter shall not answer, except in special 
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cases; bnt a deputy lias not any interest in the office, and is 
only the shadow of the officet in whose name he acts. And 
there is ft distinction in doing an act by an i^ent and by a 
deputy. An agent can only bind his principal when he does 
the act in the nameofhis principal; but a depntymay do the 
act and sign in his own name, and it binds his principal; for 
deputy has, in law, the whole power of bis principal." 

The definition given in the Centnry dictionary is as fol- 
lows: 

"A deputy is a person appointed or elected to act for 
another or others; one who exercises an office in another's 
right; a lieutenant or substitute. In law, one who by au- 
thority exercise's another' office or some function thereof, in 
the name or place of the principal, but has no interest in the 
office. A deputy may in general perform all the functions of 
his principal, or tnose specially deputed to bim, but cann 

again depute his powers. Specifically a subordinate 

officer authorized to act In place of the principal officer, as, 
for instance, in bis absence. If authorized to exercise for the 
time being the whole power of his priodpal, he is a general 
deputy, and may usually act in his own name with his official 
addition of deputy." 

In tbe Confiscation cases, reported in 20 Wallace's re* 
ports of the Supreme court of the United States, page iit, 
Mr. Justice Strong, is disposing of an objection which had 
been nrged against proceedings in the District conrt, to the 
effect that they had not been signed by the clerk of the court, 
but had only been signed by the deputy clerk, used these 
words: 

"This was suffcient. An act of congress authorized the 
employment of the deputy, and in general a deputy of a 
ministerial officer can do every act which bis principal might 
do." • 

The legal and the popular definitions agree, and I am of 
opinion that, inasmuch as the act which authorized yon to 
appoint a deputy uses the term in its general and not in a 
special sense, the deputy secretary of internal affairs is auth- 
orized to act for you in all matters pertaining to your office, 
signing his name as "deputy secretary of internal affairs." 
To require you to personally sign every paper or certificate 
would be to deprive yon of that duty and the commonwealth 
of that service which it was the purpose of the Acts of Sth of 
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May, 1876 P. L. 143, 2nd of May, 1887 P. L. 78, iStii of 
April, 1895 P. L. 38, and 24th of April, 1903 P. L. 224 to 
secare. 



In re Election in Old Forge Borough. 
Elections — Loss of official returns. 

tint will of the people, ■■ exprcMcd in a regular and legal election 
properly held, cannot be set aalde or rendered nnll and void b; a failnre, 
on the part of the conatable, to file the retnms In accordance with the 
Uw. 

When the qneatiou of increaring the nnmber of jnatlcea of the 
peace has been properly anbmltted to the qualified elector! of a bor- 
ough and a majority retiuned in favor of ancb Increase, npon dne proof 
of the snbmiMion and a majority in favor of the Increaae, the additional 
jnaticea anthorized may be appointed, althongh the official retnma of 
the election cannot be found. 

Attorney General's Department. Opinion to Hon. Sam- 
uel W. Pennypacker, Governor. 

Carson, Attorney General, Marcb 23, 1904. 

Your letter of recent date, enclosing affidavits and other 
papers in reference to the claim of certain citizens of Old 
For)(e, Lackawanna Coanty, that that borough is entitled to 
an additional justice of the peace, increasing the number from 
two to three, and asking for an official opinion npon the 
same, has been received. 

It appears that Old Forge was organized under the general 
borough law, and consequently was originally empowered to 
elect two justices of tbe peace, but on account of its rapid 
growth, and its large territorial extent, at the February elec- 
tion in 1899, the question of increasing the number of the 
justices of the peace from two to three, was properly submitted 
to the qualified electors of the said borough, and a majority 
vote was returned in favor of said increase. It also appears 
by an affidavit made by Matthew Bean, who, at the time, was 
constable of the borough, that all j)ie requirements of law 
regulating such elections were com[died with and immediately 
following the election tme duplicate retnms of the same were 
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made out, and in compIiaDce with law, he filed one of the re- 
turns in the office of the prothonotaiy of Lackawanna Connty, 
and transmitted the other by mail to the Governor of the 
commonwealth. The records <^ the executive department 
fail to show that the return transmitted to it was ever received, 
and It appears that the retnrn to the prothonotary of Lacka- 
wanna Coanty has been mislaid and cannot be found. 

On account of the incomplete state of the records no com- 
mission has been issued to any justice elected to fill the 
vacancy caused by this increase, and the question now sub- 
mitted to me Is whether such a vacancy now exists as would 
justify you in appointing a person to fill the office. 

It was held by Attorney General McCormick, in a some- 
what similar case, that the will of the people as expressed in 
a regular and legal election properly held, cannot be set aside 
or rendered null and void by a failure on the part of the con- 
stable to file the returns in accordance with the law, and that 
upon proof being made that such an election was held, and 
such an increase provided, the vacancy thus created legally 
existed, and could be filled either b> a gubernatorial appoint- 
ment or by an election, although several years had elapsed 
since the vote on the matter had been taken. In this conclu- 
sion of law I concnr, and it has been followed In several cases 
since. 

I am, therefore, of the opinion and advise you that by 
the legal action of the electors of the borough of Old Forge, 
that borough is entitled to three justices of the peace, and, in- 
asmuch as there are but two now in commission, a vacancy 
exists which you are authorized to fill by appointment until 
the first Monday of May, 1905. 
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In be Application for Chabter of Providence Hydro 
Electric Company, 
Corporations — Application, for charter — Statement of purpose. 
InaDBpplicationforBCturteT, thepoircraol Ui« corporation akonld 
not be enamcTated in the atatemrat of pnrpoM. 

Attorney General's Department. Opinion to Hon. Sam- 
nel W. Pennypacker, Governor. 

Carson, Attorney General, March 23, 1904. 

I herewith return the application of the Providence 
Hydro Electric Company. I have passed my pencil, in the 
shape of parenthetical markK, about the words which, in my 
judgment, should be omitted from this application. The fnll 
statement of the purpose for which the company is formed, in 
exact conformity with the Act of Assembly, terminates with 
the word " therefrom." The words "with the right to gen- 
erate electric current and supply the same at any place or 
places " do not embrace the statement of a purpose, but the 
statement of a power conferred by Act of Assembly of 2nd of 
July, 1895; P. L. 425, The extent of the power is not stated 
in the Act of Assembly, nor do I find any judicial determina- 
tion of the extent. It is not nsual, nordol think it good 
form, to enumerate powers in the statement of purpose. Nor 
do I like to see so broad a power stated in the absence of any 
specific words which would justify it, and in the absence of 
any judicial decision. It is true that the Act of 1895, *f'^r 
giving authority to make, erect and maintain the necessary 
buildings, machinery and apparatus for developing power and 
current, all of which must be necessarily localized, contains a 
clause which empowers the company "to distribute the same 
to any place or places, with the right to enter npon any public 
road street, lane, alley or highway for such purposes, and to 
alter, inspect and repair its system of distribution : Provided, 
that no such company shall enter upon any street or alley in 
any city, borough or township of this commonwealth until 
after the consent, to such entry, of the councils ofithe city or 
borough or supervisors of the township in which such street 
or alley may be located shall have been obtained." Exactly 
how far these words authorize a water company to go in the 
distribution of its power I am not advised. I therefore return 
the application to yon for such action as you may see fit to 
take under the circumstancest 
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In re Justices of the Peace in Mechanicsborg. 

Boroughs— Justices of the peace. 
When, nnderaioiacoticeptlotiof the law, ward jnsticea of the peace 
have been elected in a borough entitled to elect borough joBtlces 011I7, 
and there is but one borough justice in commiiBion, a vacancy ezista 
which maj be filled by appointment by the governor. 

Attorney General's Department. Opinion to Hon. Sanr- 
«el W. Pennypacker, Governor. 

Carson, Attorney General, August 3, 1904. 

I am in receipt of, and have carefnlly examined, tbe pa- 
pers in tbe application of J. C. Reeser for a commission as 
justice of the peace in the borough of Mechanicsburg, to fill 
the vacancy now existing in the said office, caused by the de- 
cision of this department that the borotigli in qnestion is en- 
titled only to borotigh justices, and asking for an ofBcial 
construction of the law in this matter. 

It appears that the borough of Mecbanicsbtirg was incor- 
porated under the Special Act of April 12, 1828, P. L- 308, 
whicb act does not fix the number of justices. The various 
supplements to the charter, down to June 21, 1839, P. \^. 376, 
are also silent as to the number of justices to which the bor- 
ough is entitled. Section i of the last named act, however, 
provided that in each borough not divided into wards two 
justices of the peace shall be elected. Mechanicsbnrg was not 
then divided into wards, and it never subsequently proceeded 
to increase the number of justices in accordance with tbe pro- 
visions of the said law. In pursuance of a resolution of 
council, on application to the court, an order was granted on 
August 21, 1857, whereby the General Borough Act of April 
3, 1 85 1 , was adopted as the charter of the borough of Mechan- 
icsburg, and the provisions of the original charter in conflict 
therewith were annulled By the Act of April 13, 1868, P. L, 
989, the borough was divided into two wards, and it was 
therein stipulated that one of the two justices to wbich Me- 
chanicsburg was then entitled should be elected in each ward. 
On November 19, 1879, a petition was filed in the Court of 
Quarter Sessions of Cumberland, asking for a division of tbe 
South Ward on account of its size and extent. These pro- 
ceedings were begun in pursuance of the General Act of As- 
sembly of May 14, 1874, P- I-- i57> commonly known as The 



DcizcdbvGoOglc 



63 DAUPHIN COUNTY REPORTS. Vol.. S 

In n Jnatlcct of tb« Peace in Uectunilcibiug. 
Genetal Borough Law. The South Ward was divided into 
tlie First and Second Wards, in accordance witli the prayer of 
the petitioners. By a similar proceeding, began at the same 
time, the North Ward was also divided into two wards, the 
Third and Fourth. Subsequently, by a similar proceedingr 
under the same act, the First Ward was divided into two 
wards, thereby creating what la known as the Fifth Ward. 
By reason of this action the borough was brought for all pur- 
poses under The General Borough Law, and from that time 
forth the borough has been entitled to only two justices of the 
peace, who should have been elected for the whole borough. 
However, through a misconception of the law as to justices, 
the wards proceeded to elect ward justices up until the pres- 
ent time. There is at present only one justice in commission 
in said borough who was regularly elected as a borough jus- 
tice ; the other regularly elected borough justice died od 
October 17, 1903, while in commission, thereby leaving a 
borough justice vacancy to be filled by appointment, and for 
this appointment the applicant, J. C. Reeser, is a candidate. 

Under all the circumstances of the case, I am of the 
opinion, and advise you, that a vacancy exists in the office of 
justice of the peace in the borough of Mechanicsburg, which 
you are authorized by law to fill. 
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Bdckeye Warehouse Company vs. Robert H. Graopnbr. 
Equity — Partus. 
A bill in equity, to rcatnin the defendant from diectaarging aewage 
into a aewer paaring tbrongh plaintiff's land and to compel Um to dis- 
connect hie drain^e pipea therefrom, 1b not defective for want of parties 
because other persons wbo ase the aewer under claitn of right are not 
-made parties. 

Objection to bill for want of parties. C. P. Daaphln 
Conntjr, No. 344, Eqnity Docket. 

Homer Shoemaker and Geo. R. Bamett, for plaintiff. 

Snodgrass & Snodgrass, for defendant. 

Kunkel, J., March 21, 1905, 

The plaintiff disputes the right which the defendant has 
been exercising to nse a sewer which passes throttgh and un- 
der its premises. It complains also of the offensive character 
of the sewage discharged into the sewer from the defendant's 
property. The defendant asserts his right to use the sewer 
for the purpose of draining his property, and denies that the 
character of the sewage is other than that which he has a right 
to discharge into it. He avers besides that another person 
has the right to use the same sewer, and Is exercising this 
right in connection with his property. He objects to the 
plaintiff's bill because such person is not joined as a party de- 
fendant, and asks that the bill be dismissed. We cannot un- 
derstand how the right of the other person is related to that 
of the defendant so as to make him a necessary party to the 
bill. The plaintiff in his prayer for relief does not ask that 
the sewer shall be closed, but that the defendant shall be re- 
quired and directed to disconnect the pipes on bis premises 
from it, and that he be enjoined from using it. If his prayer 
be granted, and the relief which he seeks is obtained, in no 
way will the right of the other be affected. If the other per- 
son has a right to use the sewer, the disconnection of the de- 
fendant's pipes will not interfere with that right. If he has 
no right, the plaintiff is not bound to object, but may permit 
bim to use the sewer. 

The objection to the bill for want of parties is overruled. 
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In re Economy Building and Loan Association of Leb- 
anon. Pennsvlvania. 
Rules of Court — Power of Court to Change — Binding Force of. 

A rule of couit hu the force of law, and is binding upon the coart, 
aa well aa upon tbe partiea to an action. 

A rale of court is a Uw which the conit has power to change bnt 
which, while in force, it is its duty to obserre. 

A inle to take depositions, entered nndcr a rale of court which 
anthorizes the entry of sncb role as of course, will not be set aride npon 
motion. 

Motion to set aside rule to take depositions. C P. 
Daaphin Countv, No. 96, Commoowealtb Docket, 1900 . 
TTios. H. Capp and Chas, H. Bergner, for motion. 
Snodgtass & Snodgrass and A . Frank Seltzer ^ contra. 
Weiss, P. J,, April 12, 1905. 

A petition by stockholders of the Economy Building and 
Loan Association of Lebanon. Pennsylvania, was presented 
to the coart, asking that tbe order appointing atiditors to 
make distribution of the fund in the banc's of George B. 
Woomer, receiver appointed by decree of this court May 9, 
1900, upon the filing of bis second account, be enlarged so as 
to enable an inquiry to be made into matters relating to the 
first account of the receiver, respecting which prior account 
the petition for tbe rule says "that no decree of absolute con- 
firmation was ever entered by your honorable court on said 
first account, to which exceptions had been filed, except tbe 
decree of confirmation of the Auditor's report." 

The petition was filed, and a rule granted Febrnary 6, 
1905, on the receiver to show catise why the confirmation of 
his first account should not be opened and the petitioner per- 
mitted to file exceptions thereto nunc pro tunc. 

An answer was filed February 27, 1905, in which, among 
other things, it is stated "that the balance ascertained to be 
in the hands of this respondent' ' , speaking in reference to the 
first account, "by the said auditor has been fully paid out in 
accordance with the decree of said auditor and confirmed by 
your Honorable Court". 

A rule to take depositions of witnesses to be read in evi- 
dence was taken on behalf of the petitioners, whereof due 
notice was given to the respondent or his couusel and we are 
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now moved to set aside the rule to take depositions and au- 
meroos reasons are assigned in support of this motion. 

The rule of conrt relating to depositions provides as fol- 
lows: " A rale to take depositions to be read in evidence af- 
ter any mie to show caose has been granted, or upon the 
hearing of anv motion, application, appeal or argument, sole- 
ly to the Court of Common Pleas, the Court of Quarter Ses- 
sions, or to the Orphans' Court, may be entered by any party 
in interest as of course, giving reasonable notice, not less 
than five days, to the adverse party or his attorney of the 
time and place of taking such depositions". 

It has long ago been held that a rule of court has the 
force of law, and is binding upon the court, as well as upon 
the parties to an action. 

The rule to take depositions may be entered as of course, 
and it is not necessary for the party entering it to obtain leave 
of court. Under the rule of court a party in interest is en- 
titled to enter a rule to take depositions and the petitioners 
say that they are stockholders of the Building Association and 
are parties in interest. If the rule of court has the force of 
law and is binding alike upon the court as upon the parties to a 
proceeding, we are powerless to afford the relief prayed bv 
the respondent. 

It may be that the petitioners take nothing by their de* 
positions, bnt to grant this motion would be a denial of thrt 
right which the rule of court accords them. 

It is a law which we have the power to change, but 
which while in force it is our duty to observe. 

The petitioners have a right to lay relevant facts before 
us and it therefore becomes our duty to pass on the suffici- 
ency of the evidence presented. 

The answer to the rule to show cause admits certain 
matters complained of in the petition therefor, bnt claims 
that the respondent had a right to take the credits In the first 
account and assigns reasons which if deemed insufficient may 
be made matters of surcharge by the court. 

It also recites that the mingling of trust funds with his 
Individual funds in the matter of his first account does not 
affect the integrity of the management of the trust and avers 
that he faithfully administered the same. 

It further avers that all other matters relate to the sec- 
ond account, which with exceptions filed, has been referred to 
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and is now before anditora for adjudication and that the other 
things complained of are not the subject of review by the 
court. 

All this, as well as the reasons assigned in support of the 
motion to set aside the mle to take depositions, may gainsay 
the right of the petitioners to take aught by the rule to show 
cause. 

But the answer to the rule to show cause is not a mere 
admission of the complaint made by the petitioners. It is as 
well an explanation and an averment of the faithfhl behavior 
in the conduct of the trust, as an avoidance of the conclusion 
sought to be drawn from the subject matter of the petition 
for the rule to show cause. 

The reason for the denial of the motion to set aside the 
mle to take depositions is that the rule of court gives either 
party the right to take depositions without application to the 
court therefor, and especially is this so in a case where mat- 
ters of issue are or may be raised and Intended for the con- 
sideration of the court. 

The motion is accordingly refused. 
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Hdhhelstown Watbb Cohpanv vs. Harrisbdrg and 
H0MMBLSTOWN Strkbt Railway Company. 

Equity — Injunction — Boroughs — Use of Streets. 

A pce1imliuu7 injanctloii will not be coutiiiiied irhen neither the 
light which the plaintiff asierti is abont to be Innded by the defend- 
ant, nor the injnxj which it apprehenda will reanlt from ita act la beyond 

B7 permlision of conndl a water company had laid ita plpea in the 
■treeta of a borough. Snbicqnentlr the borongh council paaaed an 
ordinance anthorizing a itreet lallwaj companj to laj ita track on the 
atreetB of the borough already occnpted by the pipei of the water com- 
pany. The pipea of the water company lay at a depth of from two and 
one half to four feet below the anrface. The siirfBce of the itreet over 
the water company'a plpea waa amooth firm macadam, about four Inchea 
deep. The ordinance granting to the railway company the right to lay 
ita tracka upon the atteeta provided that the tracka ahonld be laid in the 
center of the atreeta, and that the railway company macadamize the 
atreeta between ita raila with limeatone of proper size, and also for 
eighteen iBChes ontdde of the raili. The depth to which the railway 
company intended to excavate for the pnrpoae of Uylng Its tracka waa 
dxteen iochea. The water company filed a bill in equity averring that 
by reaaon of the laying of the tracks of the railway company, ita pipes 
would be more liable to freeze and more dlfiBcnlt of acceaa. A prelimi- 
nary injunction waa gnuted. Held, on motion to continue injunction, 
that the grant to the water company waa subject to the use of the street 
and the disturbance of the surface for snch pnrpoae aa itrcets and high- 
ways ore ordiuarly uied. 

Motion to continne Injunction. C. P. Dauphin County. 
No. 349, Equity Docket. 

Lyman D. Gilbert and F. J. Sekaffher, for plaintiff. 
Chas. H. Bergner and C. H. Backenstoe, foi defendant. 
Kankel, J., April 19, 1905. 

From the evidence submitted on the heating of the mo- 
tion to continue the preliminary injunction we find the fol- 
lowing facts: 

The plaintiff is a corporation authorized to snpply and at 
the present time is engraged in supplying water to the borough 
of Hummelstown and its inhabitants, and for that purpose 
occupies Main street In the borough with its water pipes, hav- 
ing so occupied the street with the consent of the borongh 
anthoritles for the past ten years or more. The surface of 



D.cnzcdbvGoOglc 



68 DAUPHIN COtJNTY REPORTiS. Vol 8. 

HnmmeUtowii WAt«r Co. vs. Harrisbnrg & HmnmelBtowii St. Rw;. Co. 
the Street which coveis the pUinrifF's pipes is firm, compact 
macadam, aboat four inches deep, and the pipes lie at a depth 
below the surface varying from two and a half feet to three 
feet eigiht inches, or probably four feet. The defendant, a 
street railway corporation, has located its roadbed on Main 
street over and above the plaintiff's water pipes for a distance 
of about two thousand feet, and is about to dig and excavate 
the soil of the street immediately over the pipes for the pur- 
pose of laying its tracks and building its road. The depth to 
which the surface of the street is intended to be excavated is 
abont sixteen inches. The defendant corporation has been 
granted the right by the borongh council to occupy Main 
street and to lay its tracks andbnild its roadway thereon, and is 
attemptinf; to occupy the street as directed and required by 
the ordinance. The ordinance provides that the tracks shall 
be laid in the centre of the street, and that the roadbed shall 
be macadamized. The provisions of the ordinance which re- 
late to the location of the tracks and the building of the road 
are as follows: "The said tracks shall be laid in the centre of 
the streets occupied. The said railway company shall be requir- 
ed to macadamize with limestone of proper size between the 
rails and for a distance of eighteen inches outside of each rail at 
the time of construction of said railway on streets occupied 
by it, and shall keep the said portion of said streets and high- 
wajfs in good order," and further, "If at any time hereafter 
the streets, the use of which Is hereby granted, shall be paved 
with any other material than limestone, the Harrisbnrg and 
Hummelstown Street Railway Company shall conftmn in 
paving their portion with the same material as that used by 
the t)orough." 

In the laying of the tracks and the construction of its 
roadbed, the defendant corporation intends to follow the grade 
of the street, to excavate to the depth of about fifteen or six- 
teen inches, and to use broken stone and earth tamped be- 
tween the ties. The length of the ties to be used will be 
eight feet and their width six inches, and they will be laid 
about two feet apart from one another. Under the ties there 
will be two inches of macadam, and the top of the ties will 
be filled in with broken stone and limestone screenings, and 
the whole track will be covered with limestone screenings and 
rtdled with a traction engine, after which it will be opened to 
travel over It until full preparation is made for the operation 
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of tbe road. The space between the tracks will be crowned 
acFofig the centre from rail to rail. The whole construction 
will result in placing over the plaintiff's pipes one and a half 
or two inches more material than Is there now. The ordi- 
nance which authorized the defendant corporation to occupy 
the street with its tracks provides farther in its twelfth section: 
"The granting of permission to the Harrisburg and Hammels- 
town Street Railway company to occupy the aforesaid streets 
shall not prevent or prohibit the Hnmmelstown Water com- 
pany from excavating under the tracks of the said Harrisbnrg 
and Hummelstown Street Railway Company for the purpose 
of making connections and repairing the water mains, or in 
any wise interfere with or abate the rights and privileges 
heretofore granted and now possessed by the Hummelstown 
Water Company." There is no averment or proof that the 
corporation defendant is not doing, or does not intend to do, 
the work of laying its tracks in the manner required by the 
ordinance. It is not avered that the defendant will change 
the grade of the street, or will not make its roadbed with the 
material and In the way designated by the ordinance. It is 
not averred, nor does it appear in proof, that the ^pes of the 
plaintiff are or will be uncovered and exposed, or in any way 
interfered with by the work which Is proposed to be done by 
the defendant upon the street. 

The plaintiff complains that the excavation of the street 
in the manner contemplated and threatened by the defendant 
corporation will result in the substitution for the firm, com- 
pact surface now covering and protecting its water pipes, a 
loose, uncompact, porous covering, which will be a less pro- 
tection than the present surface, and thereby the water in its 
pipes will be exposed in the winter season to the danger of 
freezing. 

It contends that, under the twelfth section of the ordi- 
nance above quoted, the corporation defendant has the right 
to do what it proposes to do only on the condition that it will 
not interfere with the rights and privileges of the plaintiff 
granted to it by the borough and now in its possession; and 
that the disturbance of the surface of the street covering its 
pipes in such an interierence. This contention is necessarily 
based upon the hypothesis that the plaintiff has the right to 
have the surface of the street, so far as it covers its pipes at 
least, remain as it is and undisturbed. Is this claim on the 
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part of the plaintifi dear? We think oot. To say tlie best 
we can for it, it is exceedingly doabtful. It was given the 
right to lay its pipes in the street, bat we can find nothing in 
the case which shows that this right was to exclade the use 
of the street and the necessary disturbance of the sttrface soil 
for snch other purposes as streets and highways are ordinarily 
lued. Nor was the exclusive right recognized by the borough 
authorities as being possessed by the plaintiff in the or- 
dinance which granted the defendant corporation the right to 
build its road on the street. The ordinance directed it to 
build its road in the centre of the street and the reservation 
of the right to the plaintiff to excavate under the defendant's 
tracks for the purpose of repairing its pipes and connections 
shows that the council knew the road was to be located over 
the line of pipes. From the direction to build the roadway 
on the street over the plaintiff's pipes there is necessarily 
implied the right to dig up and to excavate the surface soil to 
the extent necessary for that purpose. It can not be that the 
right to dig up the street was granted on the condition that 
it should not interfere with the opposing right to have it pre- 
served intact. That wouldamounttono grant at all. Hence, 
the only other conclusion to be reached is that the right to 
the undisturbed condition of the street is not one of the 
rights and privileges of the plaintiff which the ordinance in- 
tended should not be interfered with by the defendant cor- 
poration. The right here asserted by the plaintiff nowhere 
appears to have been expressly given, and besides seems to 
be denied by the borough itself. 

The injury which the plaintiff apprehends Is that its pipes 
will be in great danger of freezing by the substitution of the 
roadbed for the compact macadam surface which now 
covers them. Whether this injury ever will be suffered is very 
questionable. We are not satisfied that the substituted road- 
bed, constmcted and built in the manner and with the ma- 
terials required by the ordinance and contemplated by the de- 
fendant corporation will be a less protection to the plantiff's 
pipes than the present surface of the street. The witnesses for 
thedefendant testified that it will be equally as good. At 
least it is certain that there will be no immediate danger that 
the pipes wiU freeze, and it is a matter of grave doubt that 
after die roadbed shall have been constructed and covered 
with stcme and limestone screenings, tamped and rolled, and 
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thm left open for travel upon it, by the Ume the cold weather Is 
here it will be a leas protection to the pipes against the cold 
than the present surface and that there will be more danger 
that they will freeze than if the surface was now left undis- 
turbed. 

Although it is averred in the bill as a farther injury that 
access to the pipes for the purpose of replacement and repairs 
will be made more difBcolt and dangerous by the constraction 
of the roadbed over them, yet this injury was not pressed 
upon us at the argument. However, it is virtually disposed 
of by what we have already said. Without the right to the 
tmdisturbedstirface of the street the inconvenience or injury 
complained of is such as must be suffered by one whose rights 
are not superior to the rights of others occupying the street 
by consent of the municipality. 

It is quite manifest therefore that neither the right which 
the plaintiff here asserts is about to be invaded by the de- 
fendant, nor the injury which it apprehends will result from 
its act is beyond doubt. Yet in order to entitle it to a con- 
tinuance of the injunction, the right must be clear and the in- 
jury must not be doubtful. "It is incumbent upon the party 
seeking relief by interlocutory injunction to show some clear, 
l^al, or equitable rights and a well founded apprehension of 
immediate injury to those rights; "High on Injunctions, 
Section 7. "The rule is firmly established that a preliminary 
injunction will not stand when the complainant's right is in 
doubt; Hagerty vs. Lee, 45 N.J. Eq., 255; Minnig's App., 82 
Pa. 373 "In general, clear, legal or equitable right free from 
doubt must be satisfactorily shown to authorize a preliminary 
injunction;" Hilliard on Injunctions, Section 16. Where ft 
is not clear that the injtiry which the plaintiff apprehends will 
result from the contemplated act, a preliminary injunction 
ought not to be allowed. "Iftheinjury be doubtful, eveu- 
' tual, or contingent, equity will not interiere by injunction; 
Rhodes vs. Dunbar, 57 Pa., 274; Morgan vs. City of Bing- 
hampton, 102 N. Y.,500. The remedy by injunction is ex- 
traordinary and should not be afforded when there is doubt 
that the injury feared will ever be realized. 

We are not satisfied so far as the case has been presented 
to us on this motion that the work which the defendant is 
about to do will be an invasion of the pUintifTs right, or will 
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result with any d^ree of certainty in the injury which It ap- 
prehends. 

The motion to contiase the preliminary injunction is 
therefore overmled and the injnnctlon is dissolved. 



In rb Contsstbd Blbction of School Directors op thb 
West Ward of the BoROtiOH of Williamstown, 
Dauphin County, Pennsylvania. 

ElecHoHS — School Directors — Computation of Votes for Terms of 
Di^erent Lengths. 
When Khool directors ar« to be elected for terms of different 
lengtha knd the temii of office have been dealgoated on the balloU, the 
TOtes for the different candidates should be connted for the term for 
which thej were cast. • 

Petition to contest election of school directors. Quarter 
Sessions of Dauphin County, No. 226, March Sessions, 1905. 
John R. Geyer toAJohn Fox Weiss, for petition. 
Kunkel, J., April 36, 1905. 

The facts averred in this petition are not denied, no ans- 
wer having been filed by the respondents whose election is 
disputed. The petition sets forth and the evidence taken 
upon the hearing shows that at the election for school directors, 
held in the west ward of the borough of WilHamstonn, on 
the twenty-first day of February, A. D. 1905, two school 
directors were to be elected, one for the term of three years, 
the other for the term of two years; that Joseph Shlssler re- 
ceived 122 votes for the term of three years, that David J. 
Kinsey received 16S votes for the term of two years, and 
Charles Fromme, who was a candidate for the term of two 
years as well as a candidate, for no specified term, received 
in all 139 votes. The election board, notwithstanding Joseph 
Shlssler was the only candidate voted for, for the term of 
three years and received 122 votes for that term, returned 
David J. Kinsey, who was voted for only for the two year 
term, as elected for the term of three years, and returned 
Charles Promme, whose total vote was less than that received 
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by David J. Kinsey for the term of two years, as elected for 
that term. This result was evidently arrived at by the mis- 
take on the part of the election board in counting the votes 
without regard to the terms for which they were cast. It is 
apparent that the conclosion thus reached by the board as to 
the legal efifect of the vote cast was erroneous, and the return 
was incorrect. The terms of office having been designated 
on the ballot and the candidates having been voted for, for 
the respective terms, the votes ought to have been counted for 
them for the term for which they were cast; Milligan's App., 
96 Pa., I222; Gllliland Case, 96 Pa., 224; Chamberlin vs. 
Hartley, 152 Pa., 544. If they had been so counted it would 
have appeared that Joseph Shissler received all the votes 
which were cast for tiie term of three years, and David J. 
Kinsey the greater number of votes which were cast for the 
term of two years, and return should have been made accord- 
ingly! that they were elected, the former for the three year 
and the latter for the two year term. 

The retom, as made, must therefore be set aside, and 
Joseph Shissler is hereby adjndged to be the dnly dected 
school director for the west ward of the borough of Williams- 
town for the term of three years and David J. Kinsey the dnly 
elected school director from the said ward for the term of two 
years and it is ordered that the costs of the proceeding be 
paid by the school district as per Act of May 19, 1S74 Sec. 9, 
p. h. 1874 P. 208. 
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In re Petition of A. Perrbnod et al. for a Writ of 
Quo Warranto Against the Consolidated Stock 

KXCHANGB OP PHIIADELPHIA. 
Quo Warraniff — Corporations — Proceedings to Forfeit Ckartet — 
Acts of June 14, 1901 and June 14., 1836. 

The langtukge of cUaBe 5, mcUod 3, of the Act of 1836, F. !■■ 632, 
relating to writs of qno wananto and mandamni, as well as the 
language of the third aectlon of the mme act, la not limited b^ the 
diatiuctionB between corporations of the first and lecond claaaea under 
the Act of April 39, 1874, P. L. 73. 

When a corporation has obtained an existence de facto, nnder color 
of law, the ralldity of its formation can be attacked only In proceedings 
to which the state is a party. 

The proceedings are not necesaarlly at the InBtsttcc of the district 
attorney of the connty in which the court sat when granting the charter. 

The court which granted the charter cannot, stto motu nnder the 
drcnmstances of the present case, enter a mle to show canse why the 
decree granting the sold charter should not be annulled. 

The writ of qno warranto la an appropriate remedy for violations of 
law alleged to have been committed before the granting of the letters 
patent 

Attorney General's Department. 
Carson, Attorney General, May 5, 1905. 
This is an application for a writ of quo warranto against 
■a. corporation chartered by a court as a corporation of the first 
class, but charged, inter alia with usurping and exerd^ng, 
the franchises of a corporation of the second class. It is not 
usual for the attorney general to express an opinion upon any 
matters involved in an application for a writ of quo warranto, 
nor do I intend to start a new practice; but as the present 
application involves novel features, I deem it proper to dis- 
cuss briefly the questions involved. These are four in number: 
1 . Whether the proceeding by quo warranto at the suit of 
the attorney general is an appropriate remedy for alleged vio- 
lations of law on the part of a corporation of the first class; or 
whether the proceeding should be at the Instance of the dis- 
trict attorney of the county in which the charter by a court 
was granted, or whether the court can at its own instance 
enter a mte to show cause why the decree granting the said 
charter should not be annulled. 

2: Whether, if the proceeding at the suit of the attorney 
general be proper, the writ should issue against the corpora- 
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tion or against the Individuals claiming the right to exercise 
the franchise. 

3. Whether the writ of quo warranto Is an appropriate 
remedy for violations of law alleged to have been committed 
before the granting of letters patent. 

4. Whether, the writ being appropriately applied for, 
there is sufficient to justify a judidftl Investigation. 

Dealing with these questions in their order, I am of 
opinion: 

I. That the writ of quo warranto is an appropriate 
remedy, and that it can be set in motion by the attorney 
general. I rely upon the language of the Act of June 14, 
1836, P. L. 622, rdating to writs of quo warranto and man- 
damus, and upon the decision of Judge McPberson, In the 
case of Commonwealth ex rel. Attorney General vs. the Gray's 
Mineral Fountain Company, 46 Legal Intelligencer, 118, 8 
Dauphin County Reports 47. In that case it was clearly 
shown, after an interesting historical review of the English 
cases and our own precedents, that, while the writ of scire 
facias to repeal letters patent is probably still available, yet the 
writ of quo warranto is a concurrent remedy, where the ques- 
tion concerns a corporate franchise, even though the attack 
may be made because of matters preceding the grant of letters 
patent. 

It is true that the case was one of a craporation of the 
second class; but I am clearly of opinion that the langn^^ fA 
clause 5, section 2, of the Act of 1836, as well as the language 
of the third section of the same act, is not limited by the dis- 
tinctions between corporations of the first and second classes 
under the Act of April 29, 1874, P. L. 73. 

That act, by the third section, prescribed the mode in 
whldi charters of both classes should be granted; but, when 
once chartered, whether by the courts or by the Governor, 
the associates and their successors become a corporation, at 
least defado, and are entitled to the general powers conferred 
upon both classes alike by the first section. When a corpo- 
ration has obtained an existence de facto, under color of law, 
the validity of its formation can be attacked only In proceed- 
ings to wbidi the state is a party. Turnpike Road Company 
vs. McConaby, 16 Sergeant & Rawle, 140; Commonwealth vs. 
Allegheny Bridge Company, 20 P. S., 185; Hinchman, appel- 
lant, vs. Turnpike Company, 160 P. S., 150. 
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I am also of the opinion that the proceedings are not 
necessarily at the Instance of the district attorney of the 
county in which the court sat when granting the diarter. It 
is tnte that the Act of May 3, 1850, P. L., 64, provided that 
a district attorney should "conduct all crimloal or other pros- 
ecntions In the name of the commonwealth, or when the state 
is a party, which arise in the county for which he is elected, 
and perform all the duties which now, by law, are to be per- 
formed by deputy attorney generals;" yet in the case of Com- 
monwealth vs. the Commercial Bank, 28, P. S., 395, it was 
distinctly held that the act did not take away the authority of 
the attorney general to institute the proceeding. 

In Christ's Church charter, 8 Pennsylvania County Court 
Reports, 28, it was held by Judge McPherson, in a case 
where a court had granted the charter, that, after proceedings 
and decree regular in form, an alleged substantia] defect may 
only be set up by quo warranto at the suit of the attorney 
general. See also remarks of McMichad, J., in the case of 
Travaglini et al. vs. Societa Italiana et al., 5 Pennsylvania 
District Reports, 441. 

The rights of district attorneys appear to be confined to 
cases instituted to test the title to county or township offices 
and officers not commissioned by the Governor (Pepper & 
Lewis' Digest, 39.017). Without expressing a definite opinion 
upon this point, and withont committing myself or my suc- 
cessors to interference in local cases, I prefer in the present 
case, where the charge is that a corporation chartered by a 
court is usurping the franchises of a corporation chartered by 
the Governor, to exercise the power which I have, and which, 
were it the case of a corporation chartered by the Governor, 
belongs exclusively to me or to the deputy attorney general. 

I am also of the opinion that the court which granted the 
charter cannot, suo rnotu, under the circnmstances of the pres- 
ent case, enter a rule to show cause why the decree granting 
the said charter should not be annulled. This point was 
ruled by the court of Common Pleas of Lancaster County in 
the matter of the charter of the Independent Associated 
German Reformed and German Lutheran Muddy Creek 
Church, of East Cocalico township. Vol. 5, Lancaster Bar, 
No. 36, under date of January 31, 1874. 

The ruling was made upon the language of the Act of 
October 13, 1S40, section 13, wMch was closely similar in its 
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tenna to the langtiage of the Act of April 29, 1874, P. L. 73. 
Iliis was followed by the decision of the Supreme Court in 
National Bndowment Company, 143 P. 3., 450, where it wfts 
held that, when a conrt of common pleas, Id the exercise of 
the powers conferred upon it by the Act of April 29, 1874, 
and its iupplemeots, had granted a certificate of incorporation 
to an aasociation within the purview of these acts, the charter 
eoold be annulled only by means of a writ of quo warranto. 

The power which was exercised by Judge Morrison, In 
the court below, in the foregoing case, was justified because 
no act of assembly had authorized the incorporation of the 
company whose charter was revoked. Its charter was abso- 
lutely void and conferred no rights, and therefore the court 
below was justified in revoldng the order which gave it en 
apparent validity. In the present case, however, the glint- 
ing of the charter is liased upon the decision of Judge Kffing, 
in re application of the Pittsburg Stock Exchange, 43, Pitts- 
burg Legal Journal, 30S, and hence it cannot be said that the 
charter was void a6 initio. 

The circumstances of the two cases differ so materially 
(hat, in my judgment, the Consolidated Stock Exchange has 
obtained a de facto existence, and, having obtained it, it is be- 
yond the reach of a rule to show cause, and its franchises can 
be challenged only by proceeding by a writ of qno warranto. 

2. Having determined that a proceeding at the suit of 
the attorney general is proper under the circumstances, I am 
of opinion that the writ should issue against the corporation, 
and not against the individuals dalming the right to exercise 
the franchise. The point is squarely ruled by Judge McPher- 
son in Commonwealth ex rel. Attorney General vs. the Gray's 
Mineral Fountain Company, 46 Legal Intelligencer, 118, 8 
Dauphin County Reports 47, in which he clearly demonstrates 
the impossibility of bringing In all stockholders, and plants 
his ruling upon the strong ground of public policy to avoid 
Insuperable Inconvenience. 

3. I am of opinion that the writ of quo warranto Is an ap- 
propriate remedy for violations of law allqi^ to have been 
committed before the granting of the letters patent. The case 
just quoted is express authority upon this point. The facts 
disclosed upon the hearing Indicated that white the learned 
judge who granted the charter relied uptm the case In re ap- 
plication of the Pittsburg Stock Exchange, 43 Pittsburg 
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Ifigal Jonmal, 30S, yet It Is not clear that he considered the 
action of Jndge Ewing in ntling that before a charter snch as 
the present one conld be granted by the conrt It was necessary 
to make the constltntion and by-laws of the society a part of 
its application for a charter, so as to enable the court to pass 
intelligently on the question whether the pniposes were lawful 
and not injurions to the commnnity. 

The rilling of Judge Ewing ^as based npon an application 
for charter of the Braddock Club, 37 Pittsburg Legal Journal, 
163, and It was held that, nntil the application was accompa- 
nied by an exhibition to the conrt of the constitution and by- 
laws, setting forth bow its members were to be admitted, how 
membership was to be lost, either volnntarily or by act of the 
corporation, what methods were to be adopted for the assess- 
ment and collection of dues for the support of the corporation, 
the application would be refused, with leave to connsel to ask 
to withdraw the application for amendment. 

A similar ruling was made by Paxson, J. , in re the charter 
of the Philadelphia Artisans' Institute, 8 Philadelphia Reports, 
329, In which the learned judge dwelt with particularity npon 
the requisities of court charters of incorporation. These 
featnres are also discussed by Chief Justice I<owrie in the case 
of the National Literary Association, 30 P. S., 150. 

There Is room for difference of opinion as to whether or 
not the purpose of "establishing and maintaining an exchange 
or salesroom in which the members may meet to conduct the 
business of buying and selling bonds, stocks and commercial 
securities of all descriptions*' was within the purview of the 
statue declaring as a lawful purpose "the protection of trade 
and commerce." 

Jndge Ewing, in the Pittsburg case before referred to, ad- 
mitted that it was a close question, but came to the conclusion 
that the business of buying and selling stocks was trade and 
commerce within the meaning of the statne. 

It appears to me that there is a distinction between en- 
gaging in trade and commerce or conducting operations of 
trade and commerce and the establishment of an assodation 
for the purpose of protecting trade and commerce. 

However this may be, it is quite clear that the features 
dwelt upon by Judge Paxson and Chief Justice Lowrle, and 
considered necessary by Judge Ewing before he would grant a 
charter to the Pittsburg Exchange, were not present at the 
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time of the application for a decree granting a cliarter to the 
Consolidated Stock Kxchaoge of Philaddphia. 

I am of opinion that the court cannot of itself institute a 
rule to show cause why the decree thus obtained should not 
be annulled, and that it Is proper to grant the application in 
order that a judicial inquiry may be instituted. 

4. Having determined that the writ of quo warranto has 
been appropriately applied for and should be allowed, I refrain 
from expressing any judgment upon the facts developed before 
me, but certify that, in my judgment, there is snfBcient to 
justify a judicial investigation. 

For these reasons the prayer of the petition for a writ of 
quo warranto is granted. 



Raymond Harrison Lkitzel, bv his next friend and 

FATHER, Wm. H. LbITZEL, AND Wm. H. LeITZEL, IN 

his own right, vs. Ths Harrisbubg Traction Com- 
pany. 

The plaintiff, a boy nine jean of age, and a companion, aboiit 
twelve yean of age, were following after a loaded wagon. The wagon 
and the boys and the defendant'! car were moving in the same direction. 
The driveway waa rough, having l>cen shortly before filled up with 
cnuhed ttonea, waa about seventeen feet wide, and lan along parallel 
with defendant's tiacka. The wagon waa visible to the matorman on 
the car for a distance of twelve or thirteen hundred feet from the point 
where the accident occnrred. The plaintiff's companion climbed upon 
the wagon, but waa pnt off bj the driver. The plaintiff did not sncceed 
in getting on, and walked after the wagon for some distance abont two 
or three feet from it, pretty close to it. The plaintiff testified in chief 
that abont the time the Injary was received he waa walking between the 
w^^on and the tracks, there being a space between them abont two 
feet wide. On cross-examination, however, he testified that he was 
walking right behind the wt^ion nntil he stepped ont and the car struck 
him. The other boy testified that he had already gotten off the wagon 
and that the plaintiff was walking behind with him and went to go 
acroas the tracka and stepped in front of the cor. The comer of the 
fender stmck him and he fell on the aide of the track from which he 
came. It was also In evidence tliat the motorman sounded his gong for 
at least one hundred feet before the accident, and that the car was 
stopped within a few feet of the place where the boj was stmck, the 
front wheel of the car onlj going over his leg, and the car being stopped 
before the second wheel of the track came in contact with him. Held, 
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OB tnotiioa to Uke off non^nit. Out there wm no erldehce of negUgence 
■nffident to take the caM to the inrf. 

Motion to take off non-sait. C. P. Dauphin County. No. 
365 June Term, 1^3. 

C. B. McCmkey and /. G. Gilbert, for plaintiff. 

Wolfe & Bailey, for defendant. 

Kunkel, J., May 5, 1905. 

The plaintiff, Raymond H. I^eitzel, a boy nine years of 
age, and a companion about twelve years of age, were follow- 
ing after a loaded wagon drawn by a team c^ four horses on 
Derry street just outside the limits of the city of Harrisbnrg. 
The wagon and the boys were going in the direction of the 
city and the defendant's car was moving up grade in the same 
direction. Thedriveway was rough, having been shortly bef(»e 
filled up with crushed stones, was about seventeen feet wide, 
and ran along parallel with defendant's tracks. The wagon was 
visible to the motorman on the car for a distance of twelve 
or thirteen hundred feet from the point where the accident oc- 
curred. The plaintiff's coutpanion climbed upon the wagon 
but was put off by the driver. The plaintiff' ^d not succeed 
in getting on, and walked after the wagon for some distance 
about two or three feet from it, pretty close to it. The plain- 
tiff testified in chief that abont the time the injury was re- 
ceived he was walking between the wagon and the tracks, 
there being a space between them about two feet wide. On 
cross-examination, however, he testified that he was walking 
right behind the wagon until he stepped out and the car 
struck him. The other boy testified that he had already got- 
ten off the wagon and that the plaintiff was walking behind 
with him, and went to go across the tracks and stepped in 
front of the car. The corner of the fender struck him and 
he fell on the side of the track from which he came. It was 
also in evidence that the moterman sounded his gong for at 
least one hundred feet before the accident, and that the car 
was stopped within a few feet of the place where the boy was 
struck, the front wheel of the car only going over his leg, and 
the car being stopped before the second wheel of the truck 
came in contact with him. Upon this state of facts we con- 
sidered it oar duty at the trial to withdraw the case from the 
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jury because, in oar jndgment, it disclosed no evidence of 
negligence on the part of the defendant. 

It will be observed that it was not then, nor is it now, con- 
tended by the plaintiffs that the defendant was negligent be- 
cause of the rate of speed at which the car was moving, or be- 
cause of a failure to sound the gong, or to have the car under 
control, or because of any other act of omission or commis- 
sion, but solely because the motorman did not anticipate the 
sudden movement of the plaintiff upon the track in front of 
the car, and avoid the collision with him. The plaintiff con- 
tends that the case shonld have been submitted to the jury, 
and in support of his contention refers us to the cases of Jones 
vs. United Traction Company, 20j Pa., 344, and to Kroesen vi. 
Railway Company, 196 Pa., 26, as ruling this case. An ex- 
amination of those cases will show a marked and essential dif- 
ference between them and the case at bar. The former case 
was that of a very young child, two years old' wandering 
abont and upon the tracks of the defendant, and because she 
was wandering and therefore likely to turn one way or the 
other, all which was apparent to the motorman in time to 
avoid collision with her, his failure to anticipate that she 
would wander in front of his car and thus avoid the collision 
was held evidence of negligence sufficient to go to the jury. 
In the latter case a child four years of age was crossing the 
track. She had already crossed and was about to recross. 
She was in a state of alarm and confusion, standing in the 
middle of the track , having walked there, a distance of twelve 
feet, while the car, when she started to recross, was one hmi- 
dred and twenty feet away. Had the motorman looked ahead 
he would have seen the child standing in the middle of the 
track, confosed and alarmed, and because of her state of alarm 
unable to avoid the car. The case was heM.to be for the jury. 
In the one case there was presented to the motorman a child 
wandering upon the track and likely to move in front of the 
car, in the other case a child standing in the middle of the 
track, unable, by reason of her alarm and confusion, to move 
oat of danger. The negligence in both those cases consisted 
either in not seeing the situation of the child, or, if seeing it, 
in entirely ignoring it. The situations presented in them 
were quite diSerent from that which presented itself to the 
motorman in the present case. Here the boy was following 
the wagon on the roadway, with nothing to indicate that he 
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would suddenly tnm upon the track, and in this respect es- 
pecially is the case distinguishable from that of Jones vs. 
United Traction Company, supra, in which there was every 
thing to suggest the likelihood of the child getting in front of 
the car. The plaintiff was following after the wagon close to 
the track. The car was proceeding within the control of the 
motorman and at a very slow rate of speed, at the same time 
signalling its approach. The motorman could see the wagon 
and the boys followmg it, and for that reason evidently he 
was moving towards them and the team slowly and sounding his 
gong. What was there in the situation before him to sug- 
gest to him or require him to anticipate that the plaintiff who 
was Intent upon following the wagon, so far as the motorman 
coald see, just as the car reached him would step suddenly to 
the side upon the track in front of it? There Is nothing in 
the evidence, that we can discover. In what, then, did the 
motorman fail? Was it his duty to refrain from passing the 
boys and the wagon? Was it his duty to follow behind them 
until the wagon or the boys left the street? Was it bis duty 
to stop the car and chase the boys away from behind the 
wagon before be proceeded past it? If such was not his duty, 
of what act of negligence was he guilty? What act of omis- 
sion or commission has be been guilty of which would make 
him blamable for the unfortunate injury to the boy? He 
sounded his gong. He approached the boys and the wagon 
with the car under his control and at a very slow rate of speed, 
and just as he reached them the plaintiff stepped in front of 
the car and was injured. It is not the case of running 
upon him while in the space between the tracks and the 
wagon, so that he was caught there and because of the nar- 
row way was struck by the fender, for the evidence shows 
that he stepped upon the tracks. His collision with the car 
was due to his sudden movement towards and upon the track. 
It is the duty of the plaintiff to show that his injury was due 
to some act of negligence on the part of the defendant. This, 
as we view the evidence, he has not done. 

We think the case comes within the class of cases where 
a child suddenly and unexpectedly runs or steps in front of a 
moving car and gives rise to an imminent danger against 
which there is no opportunity to guard, as exemplified in the 
following cases: Chilton vj. Central Traction Co., 152 Pa., 
435; Funk w. Electric Co., 175 Pa., 559; Kline vs. Electric 
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Co., 181 Pa., 276; Fletcher iij. Scranton Traction Co.. 185 Pa., 
147; Gould vs. Union Traction Co., 190 Pa., 198; Miller vs. 
Union Traction Co., 198 Pa., 639. 

Upon a careful review of the evidence submitted by the 
plaintiff we are of the opinion that it was not sufficient to jas- 
tify the j ury in finding that the defendant was negligent, and 
that therefore the case was properly withdrawn from 
their consideration. 

The motion to take off the non-suit is overruled. 



Commonwealth of Pennsylvania, ex rel., Hampton I,. 

Carson, Attorney General, vs. The Standard 

Trust Company, of Butler, Pennsylvania. 

Corporations — Retxivers — Discharge. 

A Receiver of a corporation vUl not be dlscbarged while there are 
collectible clalniB due the corporation ontatanding and DUpaid. 

Rule to discharge receiver. C. P. Dauphin County. No. 
46 Commonwealth Docket, 1904. 

WlUiams & Mitchell, for rule. 

Lyon, McKee & Mitchell, contra. 

Kuukel, J., May 3, 1905. 

As ne are given to understand by the petition for dis- 
cbarge, and by the answer filed thereto, the affairs of the de- 
fendant company have been so far administered that all its 
debts have been paid, but there remain in the hands of the 
receiver several notes, the property of the company, aggrega- 
ting the sum of $20,000 or more, which have not yet been 
wholly collected, and there exist also certain claims unadjudi- 
cated, which, it is averred, the company has against some of 
its stockholders. 

The Act of Assembly under which the receiver was ap- 
pointed provides that he shall take charge of the corporation's 
property and wind up its btisiness ; and further provides : 
" Such receiver shall proceed and wind up the business and 
affairs of said corporation nndei and subject to the order of 
the court." Section 9, Act of February 11, 1895, P. L. 1895, 
4. The company Is dissolved, and the receiver was appointed 
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to wind np its affairs. It cannot be said so long as there ate 
collectible claims due to the company outstanding and ancol- 
lected that its affairs are wound up ; and until all its assets 
have been conveited into money for distribution it is evident 
that the duties of the receiver have not been fully performed, 
nor the purposes of his appointment accomplished. To dis- 
charge him under the circumstances we think would be pre- 
mature. The prayer of the receiver to be discharged is there- 
tore denied and the rule herein granted is dismissed. 



J. C. BUFFUM AND COMPANY VS. ThE ThOMAS J. BECZ 

Company. 
Justices of the Petice— Judgment—Service of Writ — Return. 

The jadgment of a jnstice of the peace will not be Ht aside on cer- 
tiorari, where the record of the jnitice showB that the indgment was 
entered after heating proofs and allegatlDns and that the dafendant 
and one witncBS in his behalf were sworn. 

A defendant who appears in response to a writ issued hy a justice 
of the peace and makes his defense cannot afterwards qvestion the 
legality of the service or return. 

Certiorari. C. P. Dauphin County. No. 326 January 
Term, 1905, 

O. G. IVickersham, for plaintiff. 
H. M. Bretz. for defendant. 
Kunkel, J., May 5, 1905. 

Two exceptions have been filed to this record. The first 
avers that it does not show that any evidence was given in 
support of the plaintiff's claim. Prom an examination of the 
record, it appears that judgment was entered "after heariof; 
proofs and allegations." It also appears that a hearing was 
held at which the defendant was sworn as well as one witness 
in his behalf. 

The great weight of the authorities is no doubt to the 
effect that the record of the j ustice should show that evidence 
was given in support of the plaintiff's claim, otherwise the 
judgment will be reversed; Young vs. Getz, 6 Dist. Rep., 
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78 ; and the case there cited ; btit we have &lled to find any 
authority that goes so far as to to hold that when the record 
shows that pnwfs and allegations were heard the judgment 
will be disturbed. On the other hand it has beeb held that 
the record of a justice is suf&cJent if it shows that jadgmeat 
was entered after hearing proofs and allegations without ex- 
pressly showing that witnesses were sworn ; Baker vs. Rick- 
art, 2 Dist. Rep., 195 ; Roushey vs. Fritz, 10 Eulp, 79 ; York 
Caramel Co. vs. Ferez, 17 Pa. C. C. Rep., 129. It is true in 
Wolf vs. Sailer, 10 Dist. Rep., 601, where the record showed 
that the attorney and agent of the pUintiS was sworn, and 
also showed that no evidence was heard in suppon ol the 
plaintifTs claim, the judgment was set aside. But that was 
so because the general showing as to the proofs was contra- 
dicted by the specific showing with respect to them. There 
was the like contradiction in the record in Penna. Trnst Fire 
Ins. Co. vs. Lenker, 5 C. C. Rep., 667. 

In the case before us the judgment was rendered "after 
hearing proofs and allegations," and after the defendant and 
one of his witnesses were sworn. It is claimed that there is 
nothing to show that any witnesses were sworn for the plain- 
tiff, or evidence was given in behalf of his claim. We can- 
not assume this to be the fact in the face of the record which 
shows that proofs and allegations were heard. "Proofs" im- 
plies legal proof which could only be given on oath ; York 
Caramel Co., 17 C. C. Rep., 129. The record is quite consis- 
tent with the theory that the plaintiff's claim was not dis- 
puted, but admitted by the defendant who at once proceeded 
to make his defence. Had the claim been disputed the de- 
fendant could have insisted that proof be offered to sustain it 
and if this had not been done, he would be in a position to 
ask that judgment be reversed for this cause. But he went 
on, as the record shows, with bis defense. His witnesses 
were sworn and judgment went against him. Probably bis 
own testimony and that of his witness established the plain- 
tiff's claim, bnt did not satisfy the magistrate as to the defense 
set up to it. However that may be, every presumption must 
be made in favor of the proceedings consistent with the rec- 
ord, and when there is that on the record from which it may 
fairly be inferred that evidence was given in support of the 
plaintiff's claim, and especially, as in the present case, where 
the record shows that proofs and allegations were heard, the 
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jadgment ought not to be set aside. The first exception can- 
not be sustained. 

The second exception which qaestions the validity of the 
tetam of the summons cannot avail the defendant. He ap- 
peared in response to the writ. It is therefore too late to 
complain of the legality of the service or of the return. 

Both exceptions are overruled and the judgment of the 
alderman Is affirmed. 



Alice B. Kinnbv, trading as R. D. Kinnby & Company 
TO THE USE OF Robert D. Kinney, vs. The Harris- 
burg Manufacturing and Boiler Company. 
Affidavit of Defence — Affidavit to Amended Statement. 
It may be that in a proper caie, where there is added to a state- 
ment by an amendment something of substance which is not covered or 
pnt at issne by the affidavit of defence already filed, the court will 
direct a further affidavit of defence to be made. 

Bnt plaintiff may not demand another affidavit of defence from the 
defendant, where the affidavit to the original statement has been held 
to be safficient, by merely changing the form of pleading, or by setting 
forth the evidence by which it is claimed the cause is sustained. 

To entitle a plaintiff to jadgment the statement must be self-sns- 
taining and the judgment must follow as the necessary legal result of 
the averments which it contains. 

Motion for judgment for want of afGdavtt of defense. C. 
P. Dauphin County, No. 366, September term, 1903, 
Robt. D. Kinney, for plaintiff. 
Edwin W. fackson, for defendant. 
Kimkel, J., March 8, 1905, 

The plaintiff moves for judgment for want of an affidavit 
of defence to her amended statement. The defendant filed an 
afSdavit of defence to the original statement treating It as 
averring that it had made a contract with the plaintiff to 
make and furnish her certain boiler drums and that it 
failed to perform the contract according to its terms. 
In its affidavit it denied that it made the contract with the 
plaintiff, either by itself or through the agency of another, and 
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that it had any contractual relation whatever with her. Upon 
motion for judgment the afGdavlt of defence was held by this 
court to be sufficient. Subsequently the plaintiff was given 
leave to file an amendment to her original statement, and she 
now moves for judgment for want of an afBdavit of defence 
to the amended statement. The amendment introduces noth- 
ing: into the statement which is not answered by the affidavit 
of defence which has been filed. It is but another form of 
declaring on the alleged contract and a recital of the evidence 
in support of it. It may be that in a proper case, where there 
is added to a statement by an amendment something of sub- 
stance which is not covered or put at issne by the affidavit of 
defence already filed, the court will direct a further affidavit 
of defence to be made; Jones vs. Gordon, 124 Pa., 263. But 
we do not think that the plaintiff may demand another affi- 
davit of defence from the defendant, where the affidavit to 
the original statement has been held to be sufficient, by mere- 
ly changing the form of pleading, or by setting forth the evi- 
dence by which it is claimed the cause is sustained. 

Besides it is questionable whether the plaintiff would be 
entitled to judgment upon the statement even if no affidavit 
of defence had been filed at all. Neither the original state- 
ment nor the amendment directly avers that any contract was 
made by the defendant with the plaintiff. In the original 
statement the language of the averment is, ' 'engaged itself to 
make and furnish." It is not averred that the defendant's 
engagement was with the plaintiff. In another place the 
averment proceeds, "relying upon the representation and as- 
surances of the defendant that the drums offered to be deliv- 
ered were in fact the two drums that the defendant had en- 
gaged itself to make and furnish. " Here Is the like failure 
to aver an agreement or contract on the part of the defendant 
with the plaintiff; and nowhere In the statement is there a 
clear, direct averment that there was a contract between 
them. The language of the amendment is equally indefinite. 
The amendment avers "that the hereinbefore engagement of 
the defendant In the premises was made for the benefit of the 
plaintiff, as being the real party interested in the integrity of 
the defendant's performance thereof," * * * that 
theconsideratlmiofsaidengagement moved primarily from the 
plaintiff to the defendant, through the hereinbefore mentioned 
Burham & Granger, who are designated by the defendant in 
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its hereinafter mentioned correspondence had with the plain- 
tiff as its "Philadelphia people," meaning thereby, as plaintiff 
believes and avers, the selling agents or the defendant. Here 
there is no averment that the engagament referred to was 
made with the plaintiff by the defendant, or by Bnrbam & 
Granger, its alleged agents. There is no clear and precise 
averment of a contract between the parties, bnt an indefinite 
averment from which the contractor liability of the defendant 
is sought to be deduced. The right of the plaintiff to judg- 
ment on a statement of this character is questionable. To en- 
title her to judgment, her statement must be self- sustaining 
and the judgment most follow as the necessary legal result of 
the averments which it contains; Fritz vs. Hatchway, 135 
Pa., 274; Ellis vi. Bank, 161 Pa., 241. Ifher action isfound- 
ed on a contract made with her by the defendant, or its agent, 
it is not averred, but is left to inference. Without such aver- 
ment it cannot be said that the contract liability of the de- 
fendant to the plaintiff clearly appears. 

The motion for judgment is overruled. 



Destruction o^ Diseased Cattle. 
Slate Live Stock Sanitary Board — Destruction of Diseased Cat- 
tle — Ad of May 2i, 1895. 

The State Livestock SanitfTy Board has no authority to recommend 
or make payment of the value of animals destroyed in an effort to pre- 
vent the spread of duigerons, contagions or infections diseases, except 
in Instances where s member of the board or one of its duly authorized 
agents has first made a carefnl investigation and examination of the 
snspected cattle and, after finding them diseased, shall either ag^ree 
with the owner as to their value or, failing in this, have an appraise- 
ment made under the provisions of the law, prior to the destruction of 
the animals. 

There is no law on the statue books of this state which autbotizes a 
veterinary surgeon, not acting under the direction of the board, to con- 
demn and kill cattle or to direct that the same shall be done. Neither 
is there any implied or express responsibility resting npon the common- 
wealth to pay for the cattle so killed. 

Attorney General's department. Opinion to Dr. Leonard 
Pearson, Secretary of Live Stock Sanitary Board. 
Fleitz, Deputy Attorney General, May 4, 1905, 
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I have before me yotir letter of recent date, enclosing an 
application to yotir Board for the payment of the loss sus- 
tained by the killing, nnder the instruction of a veterinary 
surgeon, of a cow alleged to be afSicted with tnbeicnlosia. 
Yoti state in your communication that it has not been the 
practice of yonr Board to allow compensation where the ani- 
mal killed has not been inspected and appraised, prior to said 
destruction, by one of your duly authorized agents, nor until 
the said inspection has disclosed a condition which made It 
necessary to condemn and kill the animal to prevent the 
further spread of the disease with which it was afflicted, and 
you ask for an official opinion as to whether the course you 
have been pursuing is correct, or if your Board is warranted 
or instified in paying for cattle killed on account of being 
afflicted with tnlxrctilods or other contagions diseases, upon 
the advice of a veterinary surgeon not acting under yonr 
direction. 

The Act of May 21. 1895, (P. L- 91), establishing the 
State Live Stock Sanitary Board of Pennsylvania, authorizes 
and empowers your Board to condemn cattle, and destroy 
them after inspection, if the result shows that it is necessary, 
and provides clearly the method of ascertaining the value and 
making payment for the same, in Section 3 of said Act, which 
reads as follows : 

"Section 3. That when it shall be deemed necessary to 
condemn and kill any animal or animals to prevent the furth- 
er spread of disease, and an agreement cannot be made with 
the owners for the value thereof, three appraisers shall be 
appointed, one by the owner, one by the commission or its 
authorized agent, and the third by the two so appointed, who 
shall, under oath or affirmation, appraise the animal or ani- 
mals, taking into consideration their actual value and condi- 
tion at the time of appraisement, and such appraised price 
shall be paid In the same manner as other expenses under 
this act are provided for ; Provided, That under such ap- 
praisement not more than twenty-five dollars shall be paid for 
any infected animal of grade or common stock, and not more 
than fifty dollars for any infected animal of registered stock, 
nor more than forty dollars for any horse or mule of common 
or grade stock and not to exceed fifty per cent, of the ap- 
praised value of any standard bred, registered or Imported 
horses. " 
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Other sections of this Act invest yonr Board and Its 
agents with very broad discretionary powers, and place npon 
It the important dnty of providing for the control and super- 
vision of dangerous, contagions or infections diseases of do- 
mestic animals throughont the commonwealth. This power 
of taking and destroying private property for the pnblic good 
is one which can be conveyed only by the explicit terms of 
the law, and shonld be entrusted only in safe, intelligent and 
conservative hands. The law very properly provides that 
where yonr Board finds it necessary to take so radical a step, 
suitable compensation shall be made to the person enstaining 
the loss of his property, and it points out how the value of 
the animal or animals to be so destroyed shall be ascertained. 
These steps are all necessarily precedent to the destruction of 
the animals, and to deviate from the method pointed out by 
the act, either by permitting investigation and compulsory 
destruction of live stock by unauthorized persons or in allow- 
ing compensation to the owners after such unauthorized step, 
would te a serious departure from tiie letter and spirit of 
the act. 

I therefore advise you that your Board has no authority to 
recommend or make payment to persons of the value of ani- 
mals destroyed In an effort to prevent the spread of danger- 
ous, contagious or infectious diseases, except in Instances 
where a member of yonr Board or one of its 'duly authorized 
agents has first made a careful investigatiofi and examination 
of the suspected cattle, and, after finding them diseased, shall 
either agree with the owner as to their value, or, failing in 
this, to have an appraisement made under the provisions of 
the taw prior to the destruction of the animals. There is no 
law on the statute books of this state which authorizes a 
veterinary surgeon, not acting under the direction of your 
Board, to condemn and kill cattle or to direct that the same 
siiall be done. Neither is there any implied or express re- 
sponsibility resting upon the Commonwealth to pay for the 
cattle so killed. 
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Commonwealth of Pennsylvania, kx rel. John P. Elkin 
Attorney General, vs. Monongahbla Bridge Com- 



Qtfo Warranto — Corporations — Sale of Entire Capital Stock — 
Admissions by Counsel. 

The nle of the entiTc capital stock of a bridge company to a city 
doca not veat In the dty the title to the bridge atracttire, with ita ap- 
proachea and appnrteoancea, nor jnatlfy judgment of onstei, In a writ 
of qno warranto against the bridge company at the suit of the com- 
monwealth. 

In a proceeding by qno warranto, at the anlt of the commonwealth 
to annnl the charter of a bridge company, an admiiaion in writing by 
the attomeya for the commonwealth that, after a city had taken the 
defendant's bridge by condemnation, nnder the Act of Blay a6, 1893, 
P- L' 155, and had inatitnted proceeding* to ascertain dam^es, the dty 
changed Ita plan and determined to acquire control only of the bridge 
by the purchase of the entire capital stock, is material to the Isane and 
binding npon the commonwealth. 

Qtio warranto. C. P. Dauphin County, No. 131. Com- 
monwealth Docket, 1900. 

Hampton L. Carson, Attorney General, A. W. Duff, 
Homer Shoemaker and Lyman D. Gilbert, for plaintiff. 

T. D. Camahan and Wm. Watson Smith, for defendant. 

Weiss, P. J., May 29, 1905. 

The Attorney-General of the Commonwealth; in a sngges- 
tion filed in this court September 11, 1900, complains that he 
has been Informed by and through the Pittsburg and Binning* 
ham Traction Company, a corporation of the state of Penn- 
sylvania, of various matters in said suggestion contained, done 
or omitted to be done by the Monongahela Bridge Company, 
which It ought not to have done, or which it onght not to 
have omitted to do; and suggests that by reasons of the mat- 
teip in said snggestlon set forth, and by reason of the mls- 
nser of its rights, privileges and franchises by the said defen- 
dant company that a writ of Quo Warranto be awarded re- 
quiring It, the said Monongahela Bridge Company, to say by 
what authority it claims to exercise the rights, liberties and 
franchises of a corporation, and especially by what authority 
It claims to exercise the right, liberty and privilege of collect- 
ing tolls firom the Pittsburg and Birmingham Traction Com- 
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paay, and wby tbe letters patent Issued to it, the said Bridge 
Company, should not be declared null and void. 

The writ prayed for was awarded the same day, an answer 
filtd October 2, 1902, an amendment to the suggestion De- 
cember 15, 1903, and an order that the defendant answer, 
plead or demur, to which, January 21, 1904, replication was 
made and filed. 

On December 9, 1904, an agreement was filed in the 
proper ofGce whereby the parties to the action dispensed with 
a trial by Jury. 

The parties made an agreement admitting facts in which 
they reserved "all objections to the relevancy or materiality 
of the facts so admitted." Nnmerons objections were made 
by counsel, who desired bills of exception noted to all<"mUng5 
of evidence" adverse to either of the parties as though the 
requests were made at the time the ruling was made and the 
same are accordingly hereby noted. There was also oral 
testimony taken and tbe cause was fully argued, April t9th, 
1905. 

The facts deemed material to be considered are: 

1. Tbe Monougahela Bridge Company was incorporated 
by and under an Act of Assembly approved March 19, 1810 
P. L. lor, entitled "An Act to authorize the government to 
incorporate a company for erecting a bridge over the River 
Monongabeta, opposite Pittsburg in the County of Alle- 
gheny," to which various acts supplementary were enacted. 

2. The Pittsburg and Birmingham Passenger Railway 
Company was incorporated under the provisions of an Act of 
Assembly approved April 13, 1859 P. L. 749 and authorized 
to construct a railway across the said Monongahela Bridge 
from Smithfield street to and beyond Carson street. 

The Railway Company was authorized, in 1 889, to operate 
its road by means of cable Instead of borse power, and 
in 1890 was authorized to propel its cars by electricity in ad- 
dition to cable power tmder the name of the Pittsburgh and 
Birmingham Traction Company. An agreement was entered 
into August 15, 1889, by and between the Bridge Company 
and the Railway Company whereby the former agreed to re- 
construct and widen its bridge and provide a sufficient road- 
way to enable cable cars to cross upon donble traclcs, and in 
May, 1890, a supplemental agreement was made between the 
Bridge Company and the now Traction Company, wherebQr 



D.cnzcdbvGoOglc 



1905- DAUPHIN COUNTY REPORTS. 93 

Ccmtnon wealth ex lel, Attomej General vs. MonoDgahela Bridge Co, 
the latter company was authorized to propel its cats by means 
of electricity. 

The Railway Company agreed to, and did, advance a large 
asm of money towards the reconstmction of the bridge and 
was to liquidate the amount advanced by tolls. The tracks 
and approaches and personal fixtures upon completion, except 
the cable, became the property of the Bridge Company. 

3. At a meeting of the stockholders of the Bridge Com- 
pany, held May 8, 1895, D, Herbert Hostetter, James M, 
Bailey, and Herbert Dnpuy were appointed a committee with 
full power to act as they deemed proper in the matter "of the 
acquisition or the condemnation of the Monongahela Bridge 
and its approaches by the dty of Pittsburgh," which com- 
mittee reported to the board of directors, April 14, 1896, that 
the dty of Pittsburgh had passed an ordinance offering to buy 
the sliares of stock for a gross sum of seven hundred and fifty 
thousand ($750,000.) dollars, and would assume payment of 
the bonded indebtedness of two hundred and fifty thousand 
($250,000.) dollars additional, and that an agreement was 
drawn between the dty and the committee whereby all the 
stock of the Monongahela Bridge Company was transferred to 
the dty and other parties, subject to the outstanding mort- 
gage debt of two hundred and fifty thousand ($250,000.) dol- 
lars and subject also to the two contracts between the Bridge 
Company and the Traction Company. The dty paid for the 
stock in cash, or its equivalent, and on maturity also paid the 
bonded debt. Thirteen of the shares of the stock of the 
Bridge Company were not assigned to the city but were trans- 
ferred, one each, to persons who were at the time connected as 
offidals with the city of Pittsburgh. Authority to transfer every 
ofthe shares of stock was endorsed in blank on the certificates, 
though theseshares still stand In the names of persons to whom 
assigned on the books of the Bridge Company. There was no 
transfer of property of the Monongahela Bridge Company 
or any tranchises, and so far as the evidence shows, no sale of 
the property, appurtenances or franchises belonging to the 
Bridge Company, though the committee of tliree appointed at 
the stockholder's meeting of May 8, 1895, was authorized to 
sell the structure and approaches, or all the capital stock of 
the company. The board of directors of the Bridge Com- 
pany resigned and their places were filled by persons, — oflS- 
cials of the dty of Pittsburgh. 
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4. Foot passengers and hoise and wagon traffic have not 
paid any toll (or crossing the bridge since April 11, 1896, at 
which time the city acquired the stock of the Bridge Company, 
though compensation is claimed from the Traction Company 
luder and in accordance with the contracts, for crossing the 
part of the bridge known as the cable roadway. 

5. Repairs and work done to the structure of the bridge 
have been made at the Instance of, and paid for by, the city, 
and whatever revenues were derived were paid into the city 



6. Since the election of membership in the Board of 
Directors of those officially associated with the city of Pitts- 
burgh, April 14, 1896, the only minutes in the books of the 
Bridge Company are those of Octolier 26, i8g6. May 22, 1897, 
July 29, 1897, and July 31, 1897. 

7. The Tractiott Company brought snit against the Bridge 
Company May i, 1896, for the recovery of one hundred fifty- 
two thousand five hundred eighty-two and thirty -one one 
hundredth ($152,582.31) dollars, a part of the money advanced 
by the Traction Company to the Bridge Company towards the 
reconstmctioB of the bridge for the propolsion by electricity 
or traction of cars on donble tracks across the bridge, pursu- 
ant toa proviso in the agreement or agreements between them, 
which use of the addition to the bridge was "for a period not 
longer tIiaii>forty years." The suit was so proceeded in that 
judgment was rendered in favor of the defendant. 

8. In 189S, the Bridge company brought suit against the 
Traction Company to recover tolls claimed to be due the 
Bridge Company, and judgment was entered in favor of the 
Bridge Company, October 9, 1899, in the sum of seven thou- 
sand eighty-seven and fifty one hundreth ($7,087.50) dollars, 
and against the Traction Company, 

9. The city of Pittsburgh by ordinance was authorized, 
March 29, 1893, to increase its Indebtedness for the purpose 
of erecting and purchasing bridges over the Monongahela 
River for public use, and pursuant to another ordinance en- 
acted September 9, 1895, proceedings were instituted to ascer- 
tain damages for taking and appropriating the property, 
rights and franchises of the Mouongahel^ Bridge Company. 

Viewers were appointed who awarded damages for the 
taking of the defendant bridge, which were discontinued by 
the city in consequence of its determination "that instead of 
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acqui^DE Ibe bridges under condemnation proceedings it 
would acquire control of tbem by contract, by porcbase from 
tbe stockholders of tbe entire capital stock of said com- 
panies." 

An ordinance was passed April 4, 1S96, wblch provided 
for the purchase and acquisition, by tbe city, of the Mononga- 
hela Bridge with the approaches and appurtenances, by tbe 
purchase of the entire stock of the Bridge Company; the Con- 
troller was authorized and directed to purchase and acquire 
an absolute and unconditional title to tbe said Monongabela 
Bridgeand all the franchises" for a stated sum freed from all 
liens, incumbrances, contracts, or indebtedness, except a cer- 
tain designated indebtedness and except the contract between 
the Bridge Company and the Traction Company, which con- 
tract was to be assigned by the Bridge Company to tbe city 
of Pittsburgh, and was to continue in full force between tbe 
city of Fittsbnrgh and the Traction Company, any ordinance 
or part of one in conflict with the provisions of this, was re- 
pealed. 

There is no testimony to the effect that the Monongabela 
Bridge Company accepted the offer tendered by this ordinance 
to purchase and acquire title to the bridge and franchises. 

10. In 1897, the Monongabela Bridge Company took and 
filed an appeal from the settlement made against it for tax on 
capital stock by the accounting ofBcers of the Commonwealth 
to No. 375 Commonwealth Docket, 1897, and among the 
specifications of objection states "that since the tjtb. day of 
April, 1896, the entire capital stock of tbe Monongabela 
Bridge Company has been owned absolutely by the city of 
Pittsburgh;" that no tolls have been collected; that tbe prop- 
erty so acquired has been managed, operated and controlled 
as like property of the city; that no dividends have been de- 
clared; that the organization of the company has been main- 
tained solely (or the purpose of determining whether or not 
certain written contracts between the Bridge Company and 
the Traction Company relative to the payment of tolls can be 
enforced by the city; and "that the purpose and effect of the 
sale to the city of Pittsburgh of all the shares of tbe capital 
stock of the Monongabela Bridge Company were to convey 
the entire property of the Monongabela Bridge Company to 
the ci^ of Pittsburgh," The appeal was tried and a verdict 
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rendered, December 2, 1898, for the defendant, and a discon- 
tinuance entered the same da? by the Attorney-General. 
DISCUSSION. 

The city of Pittsburgh did not become the owner of the 
property of the Monongahela Bridge Company, by the pur- 
chase of the shares of stock from the holders. The title to 
the property remained in the Bridge Company just as It was 
before the stockholders sold their shares. The city became 
sole stockholder, except as to the shares which were held by 
the city officials. 

It has the same dominion over the corporate property as 
the former stockholders had, bnt it owns nothing beyond 
j7hat it bought. 

It is said, however, that the relinguishment of tolls unto 
the traveling public other than the Traction Company was a 
discrimination which operated to the detriment of the public 
and was an act violative of its franchise. The city might 
make the bridge free to all, bnt it cannot make free from tolls 
a part or class ofthe traveling public, and subject the Trac- 
tion Company to the payment of tolls agreed to be paid by it, 
for the right of carrying passengers across the bridge upon its 
cars. 

The number of cars hauled across the bridge during each 
year at the rate of seven and one-half (7>^) cents for a single 
trip afforded the measure and amount which the Traction 
Company was to pay half yearly to the Bridge Company to- 
wards the extinguishment of the total sum advanced for re- 
constmctioD. The minimum amoubt was fifteen thousand 
{$15,000.) dollars for each year during the first seven years, 
and seventeen thousand ($17,000.) dollars each year there- 
after during the term of the contract. The tolls were to be 
ascertained by the Traction Company and paid to the Bridge 
Company, except the sum of three hundred ($300,00) dollars 
per month which was to meet the amount of tolls then being 
collected.for the passage of horse cars. If on the expiration 
of forty years the revenues were insufficient to extinguish the 
amount expended for reconstruction the tinpaid portion was 
to be cancelled. Thereafter the Bridge Company pursuant to 
a contract with the Traction Company procured a strip of 
land to widen the approach to the bridge, and the former con- 
tract was modified so that that the new roadway was adapted 
to the ninning of cars by electricity as well as cable. 
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Ordinarily the taking of toll for tntvellng; is a coatianiiig 
right. Itisnotlimitedinpointof time to years. Tollsarenot 
specficalty appropriated to the repayment of a debt, nor does 
the right to take cease, when a debt Is discharged. As a rale 
they are not a means of reckoning a total payable towards the 
extingnishment of an advancement for reconstruction. They 
do not vary according to the length of a car or wagon, nor are 
they affected by the seating capacity of a car or cars. 

They are designated tolls in the contracts, and the Bridge 
Company under the snpplementary Act of May i8, 1S71 
P. L,. 906 was authorized to charge a toll of ten cents "for 
every carriage, wagon, buggy, or other wheeled vehicle," 
which in Bridge Co., vs Traction Co., 114 Pa. 478, was held 
not to include street cars, so far as concerned the right to 
take the statutory rate of toll. 

When the traction Company had ascertained the amount 
ofthe toll at seven and one-half (7 >^) cents for each car of 
sixteen or less feet in length and the additional amonnt for 
any increase in length, it was and is required to pay the same 
to the Bridge Company, not less however than the minimum, 
as a credit upon the advancement. By whatever name desig- 
nated, it isafundascertainedfrom the number, rate, and length 
of cars carried, and payable to cancel an obligation. The Trac- 
tion Company owes a particnlar debt, which it has contract- 
ed to pay in the manner pointed out by the agreement. It 
must continue this until the payments equal the advancement 
with interest, "whether snffcient cars cross the bridge to 
amount to "fifteen thousand ($15,000.) dollars or seventeen 
thousand ((17,000.) dollars each year or not. 

Usnally the toll-payer does not make repairs to a bridge 
structure nor indemnify the owner against loss and damages 
to persons and property caused by him, and this, with other 
obligatory convenants, made by the Traction Company, dif- 
ferentiates the case and places it in a sitnation apart from foot 
passengers and drivers of vehicles crossing the bridge. It is 
a traveler in a class by itself, so constituted by its express 
contract with the Bridge Company. It must ascertain the 
yearly amonnt due from the carriage of cars, and pay the same 
to the Bridge Company, which is bound to credit the same 
"upon the total sum of money advanced for reconstruction." 
Ordinary travelers pay the customary tolls, or did until April 
II, 1896, whcd the city purchased the stock, since which time 
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no toll was exacted from foot passengers, borse, wagon and 
carriage traffic. The latter class no longer pays tolls which 
were imposed onder charter schedule. The Traction Com- 
pany pays tolls under contract schedule, which are readily 
ascertainable and certain. 

There is no infraction by the Bridge Company of the fran- 
chise granted it by the commonwealth, arising from the con- 
tinning duty on the part of the Traction Company to pay 
toward the extinguishment of a debt owing it by the Bridge 
Company, 

One of the complaints in the suggestion is that the Bridge 
Company lacks authority to collect tolls from the Traction 
Company. 

It may be that the latter's interests lie in »bsolntion from 
its contract obligations. It may be the real party in interest 
in the proceedings. The right to take toll by the Bridge 
Company is a contract right, which Is not deemed to be an 
inva^on of a corporate right, and it does not lie with the 
Traction Campany to inveigh against its own undertaking. 
The public are accommotated in traveling facilUes by the 
passage of cars across the addition built to the bridge, and 
what promotes public convenience works no harm to the 
Commonwealth and is not cause for blotting out corporate 
Ufe. 

Neither is the suggestion persuasive that by the action of 
the Bridge Company, — by which is intended the acts or omis- 
sions of the iodlvidnal corporators — it surrendered its corpor- 
ate rights. 

Suffering an act to be done by the corporation, which de- 
stroys the end and aim of its creation is tantanoont to a sur- 
render of its franchises. 

The relinquishment of the right to take tolls Is not an act 
subversive of the purposes for which the corporation was 
created, for that ennres to the benefit of the traveling public. 
Taking toll is a right given by the act of incorporation. But 
a bridge may be maintained, and many are so operated, with- 
out the right to take toll. 

The duty of repair to render it safe for travel exists apart 
from the right to tt^e toll, and a company may be manda- 
mused or indicted for neglecting the duty of repairing. 

It must be concluded that the Bridge Company did not 
do any acts of commission or omiaslon In this respect, des- 
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tractive of its corporate ends or in surrender of its corporate 
existence. 

It is asserted that the proceeds of the sale of bonds 
anthorized to be Issued by the city of Pittsburgh conld not be 
applied to any purpose other than the erection and purchase 
of bridges over the Monongahela River, and that the appli- 
cation of this fund to the purchase of capital stock only was 
ultra vires and illegal. The determination of this question 
would contribute nothing to the solution of the issue, which, 
is whether the Monongahela Bridge Company offended in any 
way against the commonwealth's grant. Neither the city of 
Pittsburgh nor the shareholders of the Bridge Company are 
parties to the action. 

It is doubtless the duty of a corporation, by the exercise 
of proper diligence and care, to protect the rights of share- 
holders from unauthorized transfers. But the shareholders 
parted with their shares voluntarily, and there is no complaint 
by them that their interests as cestuis que trust were not pro- 
tected by the trustee. 

The contention is not deemed instructive. 

Stress Is attached to the suggestion that the Bridge 
Company misused its rights, privileges and franchises. 

A misuser is a neglect or disregard of the corporate trust, 
or such a perversion of it to private purposes, as in some man- 
ner to lessen the utility of the corporation to those for whose 
benefit it was instituted, or to work some public injury. High 
on Ex. Leg. Rem. Sec. 666. 

To constitute a ground of forfeiture for this reason, or in 
cases where there is shown a total non-user of the franchise, 
it must appear that the acts or omissions complained of have 
been repeated and wilful, and that tbey concern matters which 
are of the essence of the contract between the corporation and 
the State.Comth. vs. Bank, 28 Pa. 389. 

Tne stockholders disposed of the shares of stock to the 
city of Pittsburgh. It was in a sense a voluntary act, but the 
dty had proceeded in taking the bridge property by ordinance, 
and viewers appointed at its instance had assessed and report- 
ed damages. It "determined that Instead of acquiringbridges 
under condemnation preceedings it would acquire control of 
them by contract, by purchase from the stockholders of the 
entire capital stock of said companies." This is an admitted 
fact, sttt^ect to the objection that it is irrelevant and inadmis- 
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sible. The sale of the stock, while assented to, was more like 
the ass-int which a pupil Kiveswhea the head -master of the 
school points his wand of authority at him. 

It intimates broadly what the Bridge Company understood 
as being acquired by the city's purchase of the stock by con- 
tract in respect of the control of the bridge. The shares are 
In the nature of choses in action and merely evidence of 
property. They are mere demands for declared dividends, 
aud differ from movable property, which Is capable of pos- 
session and manual apprehension. Aogell & Ames on Corp. 
Sec. 560. 

In Slaymaker vs. Bank, 10 Pa. 375, it is held that 
"although bank-shares may be said to Indicate or represent 
the proportion of interest which the share holder has in the 
property of every kind belonging to the company, yet it can- 
not be said with any propriety that he is in actual posstssion 
of the common propoty ofl the bank, any more then the 
owner of a bond or note i» in possession of the money of which 
it is the representative. The only possession the holder has 
is the certificate, which is merely the evidence of his interest, 
as title-deeds are of ii/ie to land, but not of the possession." 

It was evident that t&ere was no Inroad upon the sover- 
eign domain by the Bridge Company, arising from the sale of 
the shares of stock by the holdeis and owners. 

It is contended with some emphasis that the ordinance of 
the city of Pittsburgh relating to the submission of the ques- 
tion of increasing its indebtedness for the purpose of erecting 
and purchasing bridges over the Monongahela River for pub- 
lic use, to the electors of the municipality; and the ordinance 
authorizing the issuing of bonds therefore; and the joint reso- 
lution of councils authorizing the entry upon, taking, and ap- 
propriating the property, rights and franchises of the Monon- 
gahela Bridge Company for public use; and the ordinance pro- 
viding for the purchase and acquisition by the city of the 
bridge with the approaches and appurtenances, by the pur- 
chase of the entire stock of the Bridge Company, "if the same 
can be done" together with the proceedings had and things 
done thereunder, vested in the city "an absolute and uncon- 
ditional title to the Monongahela Bridge Company and all its 
franchises, together with the approaches thereto, and to the 
contract between" the Bridge Company and the Traction 
Company. From thie proportion there must be dissent. 
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The city Is sole stockholder. The amount contribnted 
by the stockholders to the fund enables them to draw divi- 
dends and a proportionate share of the fund upon dissolntlon. 
The l^al title to the fand, as that to all the property in which 
the fnnd is invested, is in the corporation and not in the 
stockholders or stockholder. Comth, vs. Fall Brook Coal 
Co. 156 Pa. 494. 

The parties to this litigation in express terms agreed 
that instead of acquiring the bridge "under condemnation 
proceedings it would acquire control" by contract, and the 
manner of its acquisition of control was by the purchase of the 
entire capital stack. To determine this question, the fact ad- 
mitted is both relevant and material. What the city acquired 
by the purchase of the stock is control of the bridge. This 
does not offend against any charter rights of the Bridge Com- 
pany and this is the chief concern of the commonwealth. The 
ownership of the bridge property by the city may make for the 
interests of the Traction Company, and if so, aconrt should not 
do an£ht to promote them in this proceeding. 

That the Bridge Company, by reason of the sale of the 
capital stock by the owners, after a taking by ordinance of the 
ci^, incomplete and perhaps invalid by reason of the non- 
observance of the statutory requisite in giving bond, and a 
discontinuance by the dty of the proceedings by which dam- 
ages for the taking were awarded, should be held to have dis 
posed of its property and denuded itself of its corporate func- 
tions, is a staggering proposition; and another equally un- 
stable is that the price paid by the city for the stock, should 
in view of the action had, be declared a compromise by the 
Bridge Company with the city for its property. 

The Commonwealth also presents the view that in 1897, in 
an appeal by the Bridge Company from a tax settlement 
entered to No. 375 Commonwealth Docket, it assigned, as an 
objection among the specifications "that since the 13th. day 
of April, 1896, the entire capital stock of the Monongahela 
Bridge Company has been owned absolutely by the city of 
Pittsburgh," and that the property so acquired by the city has 
been managed, operated and controlled as like property of the 
city, and adds "that the purchase and effect of the sale to the 
dty of Pittsburg of all the shares of the capital stock of the 
Monongahela Bridge Company were to convey the entire prop- 
erty of the Monongahela Bridge Company to the dty of Pitts- 
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burKh." The appeal was tried, a verdict rendered for defen- 
dant December 2, 1898, and the same day a discontlntiance 
was entered by the Attorney General. The facts were the 
same as to the pnrchase of stock. The effect In the Ux case 
was admitted, and in this case is claimed. In the tax case 
the admission operated as an instrument of exemption, and In 
this case is Invoked as an iostroment of destruction. The 
interest of the Commonwealth lies, in this case. In the direc- 
tion of preservation of the charter in this respect for the reason 
that it may recover taxes from the corporation existing. By 
annihilation, the city of Pittsburgh may profit. This in it- 
self wonld be no controlling reason, if by the purchase of the 
stock by the city, a forfeiture of the corporate franchise 
should be declared. But the admission by the commonwealth 
of the fact is that by the acquisitlou of the entire capital stock 
by the city, it acquired control only of the bridge, and no 
reason is manifest why forfeiture should be a .consequence of 
the right of control secured by the cantract. 

The commonwealth thus having agreed that a fact to be 
considered in this case is that the city of Pittsburg determined 
it would acquire control of the bridge by contract, namely by 
purchase of the entire capital stock, and take control of the 
bridge throngh the medium of its ownership of the stock, in- 
stead of acquisition under condemnation proceedings, it wonld 
be inequitable to allow a denial of this assent by an 
aflirmation that the Bridge Company stated otherwise at 
another time and place and in another action. 

The practical use in maintaining the status quo, in the ab- 
sence of any infraction of the commonwealth's grant, is that 
the city of Pittsburgh, the stockholder, he held liable for taxes 
due the state on capital stock, — which represents franchises 
as well as other property of the company: Comth. vs. Railroad 
Co., 165 Pa. 54, — that it keep the bridge in repair and safe 
for travel, and that the Traction Company be held to the ob- 
servance of its contract with the Bridge Company. 

It is submitted that this feature of the case discloses no 
encroachment upon the commonwealth's rights.' and affords 
no immunity to the Bridge Company from state taxation. If 
otherwise it is liable. The only parties who may be benefited 
by an otherwise declaration are the municipality of Pittsburgh 
and the Traction Company, who-are not parties to the contro- 
versy. 
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A board of directors was elected after the purchase of the 
stock by the City, October 26, 1895, which organized on the 
same day and elected a president, secretary and treasurer. 
There appear no minutes of any meeting or meetings of the 
board of directors after Jnly 31, 1897. If their terms have ex- 
pired a new board may be constituted. MeanwhUe the mem- 
ber of the board may hold over, or If any are deceased a new 
board may be elected. This dtnatlon does not work a for- 
feiture of the charter. 

Neither the relation of the Traction Company to the 
Bridge Company or to the dty of Pittsburgh, nor that of the 
Bridge Company to the city, gives affront to the common- 
wealth. 

It Is the unfilial relation of the Bridge Company to the 
Commonwealth, and the undntiful acts which It does or omits 
to do, that may constitute ground for forfeiture of its charter. 

What matters It to the commonwealth that the Traction 
Company may have entered into an improvident bargain with 
the Bridge Company, so long as the commonwealth's rights 
are onassailed? 

What matters it to the commonwealth that the city of 
Pittsburgh became sole stockholder and in its municipal 
character appropriated the bridge, had damages assessed, dis- 
continued Uie same, and freed the traveling public from tolls, 
as contemplated by the original charter of the bri<^e, so long 
as the privileges and grant of the commonwealth are nn- 
snlUed? 

What matters it to the commonwealth that the stock- 
holders parted with their shares, and that the title to and 
property of the Bridge company remain as heretofore, so 
long as the contract between the commonwealth and the 
Bridge Company was not thereby imperiled or broken ? 

There ere apparent no encroachments upon the contract 
betweenthe commonwealth and the Bridge Company showing 
a diminution of the utility of the company to those for whose 
benefit it was created, or causation of any public injury. 
Judgment of ouster must be refused and the Mouoogahela 
Bridge Company held guiltless of usurping, or exercising un- 
lawfully, the franchises, privileges or powers of the common- 
wealth. 

Judgment is to be entered in favor of the defendant pur- 
suant to this decision unless exceptions are filed thereto in the 
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pn^T office within thirty days after service of notice upon 
the parties or their attorneys that the same has heen Sled in 
the office of the Prothonotary. 



In re Elbction op Sdperintbndbnts of Pdbmc Schools. 
Camtmm Schools — Cily, County and Borough SupetinUndenls — 
Act of Af^ril 9, i86y. 
Under eection 13 of the Act of April 9, 1867, P. I,. 51, it it not 
necesury that a periau elected to the ofGce of city, county or borongb 
•apertntendcnt of public achoola, •honld tutve tanght in the common 
schools of the state, within three yeara of the time of hii election. 

Attorney General's department. Opinion to Nathan C. 
Schaffer, Sttpeiintendent c^ Public Instntction. 

Fleitz, Deputy Attorney General, May 31, 1905. 

I have before me your letter of recent date, enclosing the 
certificate of election of James N. Muir as Superintendent of 
Public Schools of the city of Johnstown, as well as a petition 
signed by a number of the school directors of said city, pro* 
testing against the issuing of a commission by you t<5 the said 
James N. Muir, and alleging that he is ineligible under the 
law for the reason that he has not tanght in the public schools 
of the state within the past three years. It appears, how- 
ever, from the papers in the case that Mr. Muir has taught 
successfully at Lafayette College, situated at Easton, and the 
University of Pennsylvania at Philadelphia during this time. 

In response to your request for an official opinion as to 
whether or not you can legally issue a commission to Mr. 
Muir as the duly elected superintendent of schools in Johns- 
town, I beg to submit the following : 

Section 13 of the Act of April 9, 1867, provides 

"That no person shall hereafter be eligible to the office 
of county, city or borough superintendent, m any county of 
this Commonwealth, who does not possess a diploma from a 
college legally empowered to grant literary degrees, a diploma 
or State certificate issued according to law by the authorities 
of a State normal school, a professional certificate from a 
county, city or borough superintendent of good standing. 
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Nor shall an^ aucb peison be eligible unless he 

has a sound moral character, and has had successful experi- 
ence in teaching nilfalo three years of the time of his election. ' ' 
There Is nothing in jour commanication or the papers 
before me to show that the election of Mr. Muir was not due 
and legal in ever; respect. The certificate of election, signed 
by the president and secretary of the board, complies with 
the requiiemeDta of the law in every particular, and it is to 
be presumed, in the absence of proof to the contrary, that the 
full measure of the legal requirements has been fulfilled. The 
language of the act above quoted by no means bears out the 
contention that the teaching required dnring the three years 
prior to election should be done in the public or common 
schools of the state ; indeed, it would be a manifest absurd- 
ity to iosist that a peison qualified to teach successfully in 
the higher institutiocs of learning should be excluded from 
holding the position of superintendent of public schools 
while a teacher in the common schools would be eligible. 
The intent of the ait nas clearly to provide that only i-eisons 
of experience in teacbing should be eligible to superintend 
those engaged therein. There is nothing whatever in this 
case which would indicate that, e\en technically, Mr. Muir 
is not entitled to his ccmmission. 

I therefore advise and instruct you that, upon the facts 
submitted to me, it is your duty to issue this c 
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Statements — A mendments — Surprise — Contin uance . 
Tbe allowance or disallowance of a motion to continue Ib discretion- 
ar; with tbe court, and for this reason onght to be determined with 

A motion to amend may be made at any time dnrinf tbe eonrae of 
tbe proceeding!, and preparation for tbe trial of a case must be made 
■object to the contingency of Ita beinj; allowed. 

A continuance of a cause upon an allegation of inrprlse, consequent 
upon an allowance of an amendment of a plaintiff's statement, either 
immediately before or daring tbe course of the trial, does not follow as 
of course, but does follow If, and wbeo, in tbe exercise of a sonnd dis- 
cretion by the court, prejudice or disadvantage or depTiyation of aright 
would otherwise come to a defendant. 

Motion for new trial. C. P. Daupfain Cottnty, No. 265, 
September term, 1904. 

/, G. Gilbert and Chas. H. Bergner, for plaintifE. 

Lyman D. Gilbert, for defendant. 

Weiss, P. J., June i, 1905. 

After tbe plaintiffs bad offered some testimonjr, cottnael 
moved an amendment to their statement, so as to read on the 
line next above tbe last line on page 1, "during the spring 
flood of 1902," instead of "during tbe spring flood of 1901." 
The motion was not seriously contested, and was allowed. 
The defendant then plead surprise, and moved a continuance - 
of the cause. 

During tbe discussion of the motion to amend it was 
stated, and not gainsaid, that the embankment in the Susque- 
hanna River was not erected, nor begun to be erected, in the 
spring of 1901. This fact was known to the defendant, and 
tbe suggestion that it came prepared to defend only against 
the complaint that the injury done, if any was done, during 
tbe spring flood of 1901 , was not deemed persuasive and tbe 
continuance was accordingly not allowed and the trial pro- 
ceeded. 

The allowance or disallowance of a motion to continue is 
discretionary with tbe court, and for this reason ought to be 
determined with care. Folker vs. Satterlee, 2 Rawle, 213; 
Tassey vs. Church, 4 W. & S., 141. 

Tbe substantial part of tbe complaint was that the erec- 
tion of the embankment caused tbe current of the river to be 
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changed aod deflected from its accustomed channel, and that 
thereby the waters were cast against and upon the plaintiff's 
land lying on the opposite side of the river. The time duriag 
which the injnry was alleged to have been sustained was de- 
scriptive rather than substantive, and might with propriety 
have been omitted from the statement. In that case the de- 
fendant would have been obliged to gome prepared to defend 
against a recovery for injury sustained by a flood during any 
period, within statutory limits, prior to the bringing of the suit. 
Counsel knew that a motion to amend may ht made at any 
time during the course of the proceedings, and preparation 
for the trial of a case must be made subject to the contingency 
of its being allowed. 

The Act of Assembly provides that in case an amendment 
is allowed the cause may be contiuned, if desired by the ad- 
verse party. The desire of the adverse party may, of course, 
not be arbitrary, otherwise the discretion of the Court would 
be nugatory. It must mean that the desire manifested by the 
adverse party is a matter for the consideration of the Court, 
and the discretion residing in the Court ought to be exercised 
in his or its favor whenever injury is believed otherwise to be 
entailed. 

In this case the defendant knew that the embanlcment was 
not in process of erection "during the spring flood of 1901," 
and the contention that it came prepared to defend against a 
recovery of damages occasioned by flood during that period is 
not impressive. 

Evidently the counsel for the plaintiff were misinformed 
In respect of the time, and it ouKht to be assumed that they 
would not biing snit for the recovery of damages and know- 
ingly state themselves out of court. 

It cannot be said that counsel for defendant would need 
prepare a defence when it was known that the plaintiffs 
claimed damages during a period when no embankment ex- 
isted. Tbat which imperils a plaintiff's case on his own 
showing, and makes It fall by reason of its owq weakness, is 
not a defence. 

The rule deducible from the foregoing is, that a continu- 
ance of a cause Upon an allegation of surprise consequent upon 
an allowance of an amendment of a plaintiff's statement, 
either immediately before or during the course of the trial, 
does not follow as of course, but does follow if, and when, in 
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tbe exercise of a soand discretion by the coart, prejudice or 
disadvantage or deprivation of a right woald otherwise come 
to a defendant. 

The motion for a Dew trial must be denied the defendant, 
and tbe same is accordingly overraled. 



Joseph "L,. Myers vs. Donald McFarland. 
Negligence — Rate of Speed of Bicycle — Questions for the fury. 
plaintiff was fltrnck and Injured b; a bicycle Hdden bj defendant. 
Plaintiff testified that he wai walking across a street and defendant 
shot ont from behind an antomobile and atrnck him. Defendant trati- 
fied that "he was going alow." A companion testified thst "thej were 
not going fast." Held on motion for a new trial, that the tate of speed 
at which deftndant was riding, and whether plaintiff was placed in a 
position of nnespecled peril, nere properly left to tbe jnry. 

Motion for new trial. C.F.Dauphin County, No. 125, 
March term, 1904. 

Paul A. Kunkel, for plaintiff. 

Chas. H. Bergner, for defendant. 

Weiss, P. J., June i, 1905, 

The reasons assigned for a new trial are: 

1. Error in submitting to the jury the question of speed 
at which the defendant was traveling, and 

2. Brror in submitting to the jury the question whether 
the plaintifi was put in sudden peril by the act of the defend- 
ant, and 

3. In not giving binding instructions to the jury for 
defendant. 

The plaintiff in his testimony says that McFarland, the 
father, was driving an automobile, followed by his son, who 
was riding a bicycle along Third and Reily streets where the 
plaintiS was injured, and that "the son shot ont from be- 
hind the automobile and never rung no bell, and struck me 
and knocked me down." 

This expression conveys the idea of velocity much more 
graphically and mnch more accurately than the customary de- 
scription of a stated speed in a fixed time. Going at the rate 
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of SO many mites an hoar requites comparison, and our ex- 
perience demonstrates the difficulty and inaccuracy of determ- 
iaing with any degree of certainty the speed at which a fast 
moving conveyance is propelled. We say of a train of cars or 
a bicycle or automobile that it was going snch a distance in a 
given time, but we have no fixed standard by which to com- 
pare the speed of a moving object, and accordingly no means 
of fixing the time required to cover a distance in feet or miles. 
When we say that a rider on a vehicle, capable of being 
driven swiftly, shot out or shot by, the idea of velocity or 
great speed is at once presented to the mind, and at the same 
moment the thought is suggested that the speed may be beyond 
safety. 

Even if tbe expre^ion is extravagant, it affords a jury 
some guide to enable them to determine that the speed at 
which tbe vehicle was going was great, and that it may have 
been negligence on tbe part of the rider to drive at that rate 
of motion. 

The defendant says that he and his companion also on a 
bicycle, were "going slow." The companion says that they 
were not "going fast." There is a wide difference between 
shooting oat from behind an automobile and going slow or not 
going fast, and this feature of the case was properly left to the 
jury to decide. 

The plaintiff says he was walking across Third street at 
the upper or north side of Reily. At that point there is a 
track on Reily street as well as on Third street and a switch 
connecting the track on Third street going up and going down 
Third. He was between the two rails of the Third street 
tracks or on the rail when the automobile crossed and went 
up back of him; kept on walking and did not turn northward 
to look after the automobile not stop to look after it. 

Another witness says that the plaiotifT was coming across 
the street in answer to his beckon, and that the bicycle was 
coming up behind the automobile. 

If the plaintiff "was walking and standing at the same 
time, hardly deciding what he was doing," it may well be 
that he was confused and put in a position of uncertainty, 
especially as the bicyclists were in the rear and but a short 
distance behind the automobile. 

There is no error apparent in the trial of the cause and 
the motion for a new trial is overruled. 
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Construction and Maintbxancb op Fish Ways. 

Fish Law — Cmstruclum and Mainienance of Fisk Ways. 

A dam conatmcted by a corpaiation during the spring aikl •nnmier 
of 1901, la anbject to tlie proviaious of the Act of Uaj 29, i9(», reqair- 
iDg the conatntctioD and maintenance of fish waya. 

Attorney General's Department. Opinion to W. E. 
Mecfaan, Commissioner of Fisheries. 

Fleitz, Deputy Attorney General, May 31, 1905. 

I have before me yonr communication of recent date, en- 
closing a letter from the secretary and treasurer of the Penn- 
sylvania Power Company, in which he makes certain state- 
ments in reference to the constraction of a dam owned and 
operatea by that corporation. From these statements it ap- 
pears that the dam in question was constructed during the 
spring and summer of 1901 . You ask for an ofScial opinion 
as to whether or not, this being the fact, the corporation is 
subject to the provisions of section 13 of the Act of May 29, 
1901 P. L 307, which reads as follows: 

"That from and after the passage of this act, any person, 
company or corporation, owning or maintaining a dam or 
dams, or who may hereafter erect or maintain a dam or dams, 
in any waters in this commonwealth, shall immediately, on a 
written order from the Fish Commissioners, erect therein 
sncb chutes, slopes, fisbways or gates as the commissioners 
may decide necessary, to enable fish to ascend or descend the 
rivers at all seasons of the year; and any person, company or 
corporation refusing or neglecting to comply with the pro- 
visions of this section, shall forfeit and pay the sum of fifty 
dollars for every month he or they so neglect, which sum or 
sums shall be recovered by civil stiit and process, in the name 
of the commonwealth, and when collected shall be paid into 
the treasury of the state for the use of the Fish Commis- 
sioners. If, after the lapse of three calendar months, the 
person, company or corporation owning or maintaining said 
dam or dams, shall neglect or refuse to erect or place the ap- 
pliances as directed by the Fish Commissioners, the Board of 
Fish Commissioners are empowered to enter upon such dam 
or dams, and erect such slopes , chutes or fishways or gates 
as they may decide necessary; and the cost thereof shall be 
charged against the person, company or corporation owning 
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or maintaining such dam or dams, to be recovered hy the 
Board of Fish Commissioners by civil suit and process, in the 
name of the Commonwealth: Provided that where, by reason 
of any dam or dams having been constrncted prior to the re- 
quirement by law of the placing of chutes, slopes or fishways 
Uierein, or for any other reason, the owner or owners of, or 
person or persons maintaining, such dam or dams cannot be 
compelled by law to pay the cost of erecting slopes, chutes or 
fish- ways, as provided in this section, the cost of erecting such 
slopes, chutes and fish -ways by the Fish Commissioners, as 
provided in this section, shall be paid by the Commonwtalth 
of Pennsylvania, out of the funds not otherwise appropriated, 
upon warrants drawn by the Auditor General upon the State 
Treasurer. The Auditor General to be furnished by said 
Fish Commissioners with an itemized statement of the cost of 
such construction, which must be approved by him before he 
shall draw a warrant for the payment of the same." 

I am clearly of the opinion that the said corporation is 
subject to the foregoing provisions. In au official construction 
of the act in question to H. C. Demuth, Esq. , treasurerof the 
Board of Fish Commissioners, on January 23, 1902, a copy of 
which communication I enclose herewith, I set forth atlength 
my views upon the effect of this act under circumstances 
somewhat similar to those in the case now before your de- 
partment, and have no reason to depart from the conclusions 
which I reach therein. 
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Construction of Public Roads Under Statr Supervision, 

Construction of Public Hoods by State Aid — Acts of April i$, 
1903 and May /, 1905. 

The Act of May i, 1905, was intended to take the place in every 
particnlai of the Act of isth of April, 1903. P. L. 188, and to rapply the 
same. The whole law relating to the building of pnb'ic roada nnder 
state anperrision and by state aMistance, is to be found in the Act of 
190;. Wherever there is an apparent conflict between the two acU, the 
fonner one ia to be ignored altogether and the latter is to control. 

Uodcr Kction 9 of the Act of May i, 1905, the entire amount »p- 
portioned by the state for the year ending June i, 1905, ahall be appor- 
tioned to the connties that had in that year applicationa requiting the 
expenditure of a sum greater than the amount of the apportionment 
alloted to them. 

The money apportioned June i, 1904, will revert to be rediatribnted 
on tbe first day of May, 1905. 

As the Act of 1905 is the only lew on tbe subject at present, its pro- 
viaiona regarding payment to contractors during tbe prioress of the 
work apply as well to those whose contracts antedate the approval of 
the Act of 1905 as to those made snbseqnently to that date. 

If an Improved road is constructed, cither in a township or an ad- 
joining borough to the line of the borough making application, the said 
application falls within the purview of the act and should be considered- 
It was the clear intent of the legislature that the Act of 1905 should 
cany with it as an appropriation only the unexpended balance of the 
|6,5oo 000 provided by the law of 1903, and that intent should control. 

The new schedule of salaries, created by the Act of 1905, technically 
goes into effect upon the signing of the act by the Governor, but, as 
tbe appropriation made by the legislature to meet the increased salaries 
does not become operative until the end of the fiscal year. May 3tBt, 
this part of the law should be ignored and the new salaries take effect 
when the appropriation made will be sufficient to meet them. 

Attorney General's Department, Opinion to Jos, W. 
Hunter, Highway Commissioner. 

Fleitz, Depnty Attorney General, Jtine i, 1905. 

I have before me your letter of recent date, asking for an 
official construction of the Act of May i , 1903, relating to the 
establishment of your department, and governing and regu- 
lating the building of public roads by the state under yocr 
supervision. The questions you submit are as follows: 

I. At what date does money, apportioned June i, 1903, 
and not applied for by a given county, revert back to be redis- 
tributed? 
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t. At what date does money, apportioned June i, 1904, 
reveit back to be redistribnted? 

3. Do the provisions of the Act of 1905 as to payments to 
contractors during progress of the work apply to Uiose whose 
contracts antedate the Governor's approval of the Act 
of 1905? 

4. Must an improved road have been constnicted or ap 
plied for on both sides of tbe borough, in which lies a section 
of road for which state aid is asked, or can an application be 
approved for a section of a state road lying in a borough, to 
the line of which on one side only an improved road has been 
constructeo? 

5 When the Act of 1905 was drafted the sum of $143,- 
767.53 had been expended under the Act of 1903, which ap- 
propriated $6,500,000 for the public roads, thus leaving an 
unexpended balance of said fund amounting to $6,356,232 47. 
This unexpended balance is the amount of the appropriation 
carried by the act of 1905. After the latter act had been pre- 
pared, but before it received the Governor's approval, it was 
found necessary to make further payments on account of out- 
standing contracts. Said payments aggregate $1,929 01, leav- 
ing an unexpended balance of $6,355,203.46, which is under- 
stood to have been repealed by the Act of 1905. The sum 
appropriated by the Act of 1905 to replace this unexpended 
balance is therefore $1,039.01 greater than the balance remain- 
ing unexpended on May 1, when the Act of 1905 was ap- 
proved. Should this difference be apportioned to all the 
counties in the state? If so, should it be considered as a part 
of the apportionment of 1903, or the apportionment of 1904? 
Or, to avoid the annoyance of such a step, could it be ignored, 
and the intent of the Act of 1905 be accepted, said intent be- 
ing to continue in force exactly the same appropriation as was 
made by the Act of 1903? 

6. At what date does the new schedule of salaries take 
effect. May i , when the act become operative, or June ist, the 
end of the fiscal year? 

I will take these questions up seriatim, and dispnsse of 
each in its proper turn, without reciting the questions, but I 
desire to premise my specific answers with the general state- 
ment that the Act of May i, 1905, was intended to take the 
place in every particular of the Act of 15th of April, 1903 
P. L- 18S, and to supply the same. In other words, the 
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whole law relating to roar department and to tbe birilding of 
pablic roads under state sDpervision and by state assistance. 
Is to befotiBd in tbe Actof 1905. TherefOTe, wherever there 
is an apparent conflict between the two acts, tbe former one 
is to be ignored altogether and the latter is tocontrol. 

1. A part of section 9 of tbe Act of 1905 provides "that 
aid shall be apportioned among the several counties of the 
commonwealth according to the mileage of township or 
county roads in said counties, but tbe said amount shall re- 
main in the state treasury until applied for under tbe provisions 
of this act: Provided, that if the appropriation, so apportioned 
hy the state, shall not be so applied for before the first day of 
May in each year, tbe amount so apportioned and set aside 
for that county, or tbe amount thereof not applied for, shall 
be apportioned as herein provided for, to the counties that 
had, in that year, applications requiring the expenditure of a 
sum greater than tbe amoont of their apportionment." As 
this became the law by the dgnature of the Governor on the 
first day of May, the former method of apportioning muney is 
superseded and tbe entire amount apportioned by the state 
for the year ending June 1 , 1905 shall be apportioned under 
tbe foregoing authority to the counties that had in that year 
applications requiriog the expenditure of a som greater than 
the amount of the apportionment alloted to them. 

2. The money apportioned Jane i, 1904, under tbe fore- 
going rule of construction, will revett back to be redistrib- 
uted on the first day of May, 1905. 

3. As the Actof 190515 the onlv law on the subject at 
present, its provisions regarding payment to contractors dur- 
ing the progress of the work apply as well to those whose 
contracts antedate the approval of the Act of 1905 as to those 
made subsequently to that date. You are at present to be 
guided entirely by the provisions of section 18 of the Act of 
1905 in making such payments. 

4. There is nothing in the language of section ij of the 
Act of 1905 to indicate that it was tbe intent of the legis- 
lature to require an improved road to have been constructed 
or applied for on both sides of a borough or boroughs in 
which a section of a public road may lie, for which state aid 
is asked, the only requirement being that "an improved 
road shall have been previously constructed in an adjoining 
township or borough to the line of the borough making 
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the application." I am therefore of the opiaiOD and advise 
yoa liiat, if ao improved road is constructed either in a town- 
ship or an adjoining borough to the line of the borongh mak- 
ing application, the said application falls within the purview 
of the act and should be considered. 

5. It was the clear intent of the Legislature that the Act 
of 1905 should carry with it as an appropriation only the un- 
expended balance of the $6,500 000 provided by the law of 
1903, and that intent should control. Technically, the re- 
cital of the unexpended balance in the Act of 1905 might be 
held to carry that amount in full, but, as payments had been 
made out of the fund subsequently to the preparation of the 
new bill and prior to its becoming a law, good faith, as well 
as the duty enjoined upon all public officers to carry out the 
intention of the It^gistature, as expressed in acts governing 
the various State Departments, required that the amount 
paid out, to wit: 2 1,029 01, shall be left out of the apportion- 
ment, and only the actual unexpended balance of the original 
appropriation be used. 

6. The new schedule of salaries, crented by the Act of 
1905, technically goes into effect upon the signing of the act 
by the Governor, but, as the appropriation made by the legis- 
lattuv to meet the increased salaries does not become opera- 
tive until the end of the fiscal year. May 3rst, I am of the 
opinion that this part of the law should be ignored and the 
new salaries take effect when the appropriation made will be 
sufficient to meet them; that is to say, on the tst of June, 
1905. 

In conclusion I desire to reiterate what I said at the be- 
ginning of this opinion: that the new Act of 1905 today stands 
in place of and supplants absolutely the Act of 12th of April, 
1903, and should be taken as a guide on all matters of doubt, 
without reference to any conflicting or ambigious language 
in the Act of 1903, The Act of 1905 was most carefully pre- 
pared to meet the exigencies not provided for by the former 
•ct, and which were disclosed by the experiences of the two 
years operations under that act. It was designed and made a 
law in order that your department might be strengthened for 
the splendid work that it is doing in improving the public 
highways for the benefit of the people of the commonwealth. 
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Use of Seines in the Ohio River. 

Fish Law — Use of Seines in Ohio River and Tributaries — De- 
stfuction of Illegal Nets. 

It is nnlawfnl to nte a seiqe for aof purpose whatcTci in the Ohio 
River and contigaans atreams, for the rcann that these riven do not 
coutain any fish which may lawfully be caught with a seine at any dmc 
of the year, unless it be carp, which, nndei the Act of April 36, 1905, 
may be taken by a seine having a mesh of fonr inches, between Septem- 
ber iBt, and Jane 3otli. 

It Is the duty of fish wardens in cases where they have knowledge 
of seinea being naed from or kept upon house boats in the Ohio River 
or streams contlgnons thereto, to demand the prodnction of tbc receipt 
or permit iasned by the antborities, allowing the owners of the seine to 
use the same for the captnre and destrnction of carp, and upon the fail- 
nre or inability of the proper parties to prodnce said bond, to seize and 
confiscate any illegal net or nets so fonnd. 

Attorney General's Department. Opinion to W. E. 
Meehan, Commissioner of Fisheries. 

Fleitz, Deputy Attorney General, Jnne 7, 1905. 

Yonrletterof recent date, asking for an official opiaioo 
relative to the authority and duty of your wardens to seize 
and confiscate any nets or seines carried on house boats in the 
Ohio River or its branches within this commonwealth, re- 
ceived. 

After a thorough examination of the Acts of Assembly 
upon this subject I am satisfied that it is unlawful to use a 
seine for any purpose whatever in the Ohio River and cod- 
tignous streams, for the reason that these rivers do not con- 
tain any fish which may lawfully be caught with a seine at any 
time of the year, unless it be carp, which, under the Act of 
April 26, ic)05 may betaken by a seine having a mesh of 
four inches, between September ist, and June zotb. The law 
provides that before a seine can be used for the capture of 
carp, a bond must be given by the person so using the same, 
which bond must be approved by the court of the 
county in which the owner of the seine resides. 

Section 37 of the Act of May 29, igoi , distinctly provides 

that "the possession of nets or other devices prohibited 

or not permitted by law, shall be prima facie evidence of the 
violation of this act." 

It is therefore the duty of your wardens, in cases where 
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they have knowledge of seines being used from or kept upoa 
boase boats in the Ohio River or streams contiguous thereto, 
to demand the jwoduction of the receipt or permit Issued by 
the anthoiities, allowing the owners of the seine to use the 
«ame f CM- the capture and destraction of carp, and upon the 
tailure or Inability of the proper parties to produce said bond, 
to seize and confiscate any illegal aet or nets so found. 



State Tax on Personal Property. 
State Tax on Personal Property — Failure of Legislature to make 

Appropriation Necessary to Carry Out Provisions of Act — 

Act of April I ■] , 1905. 
It ii a well settled principle of conetmctloti that wliere the legisla- 
ture imposes additional hardens npon officlaU, there abould be ade- 
qnate compeasaiion provided, and when no provision is made for the 
increaaed expense of collecting data, and where, in fact, there is no 
adequate force provided to carry ttie law into effect, nor appropriation 
made to secmie it, the whole matter sbonld be held in abeyance and n»t 
put into effect until snch time aa the legialature ahall make a snitable 
appTopriatioD and pioyision for the proper machinery neceaeary to 
carry ont its terms. 

The Act of April 17, 1905, la inoperative on account of the failure of 
the legislature to make any appropriation to meet the expenses neces- 
sary to carry ont its provisions. 

Attorney General's Department. Opinion to W. P. 
Snyder, Auditor General. 

Carson, Attorney General, June 6, 1905. 

I have before me your letter of even date herewith, en- 
closing a copy of an act of the recent legislature, numbered 
134, approved the 17th day of April, 1905, and asking for an 
official opinion as to whether or not it Is your duty to attempt 
to put the provisions of the same into effect. 

The purpose of the act in question is concisely and clearly 
expressed in its title, which is as follows : 

"An act amending the fifth, seventh and eighth sections 
of a further supplement to an act, entitled 'An act to provide 
revenue by taxation,* approved the seventh day of June, Anno 
Domini one thousand eight hundred and seventy-nine, which 
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farther snpplement was approved the first day of June, one 
thousand eigbf hundred and eighty-nine ; aathorizing and re- 
quiring tlie auditor general of the commonwealtli to make • 
return for personal property taxes for defaulting persons, co- 
partnerships, unincorporated associations, limited partner- 
ships, joint-stoclc associations or corporations, wherein there 
has been a fallnre or refusal of the aforesaid to make return? 
properly verified, and upon the failure or refusal of the asses- 
sors and board of revision of taxes or county commi.'-sioQers to 
make a proper rettim for said personal property taxes ; also 
authorizing and requiring the auditor general of the common- 
wealth to collect the taxes in accordance with the rttnrns 
made by him, and requiring the recorder of deeds and protbon- 
otaries of the various counties to file daily records in the 
auditor general's office, as they are required to file in the com- 
mis^oner's office or with the board of revision of taxes ; also 
requiring the county commissioners or board of revision of 
taxes to file with the auditor general copies of all returns made 
for peraonal property taxes, and requiring the record of the 
county commissioners or board of revision of taxes to be 
opened to the inspection and use of the auditor general." 

It imposes upoa the recorder of deeds in each of the coun- 
ties of the commonwealth the duty of certifying to you a list 
of mortgages entered and satisfied in his office eath day. It 
also directs that the prothonotary of each county shall certify 
a similar list to you of the judgments entered of record or 
satisfied in his office each day, and, in addition to this, it is 
made the duty of the commissioners of each county to certify 
to your department a correct copy of the return of each indi- 
Tidoal taxable for personal property subject to taxation for 
state purposes. 

You set forth in your letter that there was no provision 
made to enable your department to tabulate, compare and 
make use of the returns required by the act ; that the legishi- 
ture also failed to make any appropriation to pay for the 
greatly Increased clerical force which would be necessary for 
you to put the provisions of the act into effect ; neither was 
there any provision made for the payment of the various 
county officials for the increased labors imposed upon them by 
Its terms. 

The intention of the act apparently was to increase the 
facilities for ascertaining the amount of personal property tax 
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dne fiotn taxables, in the first instance, to the state, but, in 
the last analysis and primarily, to the counties, for the reason 
that, under the present law, three-fourths of the amonnt of 
money so raised is returned by the state treasurer to the coun- 
ties for their local needs. Under the provisions of the law in 
force prior to the adoption of this act, the county commission- 
ers of the various counties made the personal property tax 
assessment and forwarded the aggregate amount so assessed 
to the board of revenue commissioners of the commonwealth. 
When the tax so levied and collected has been paid through 
the medium of the county treasurer to the state treasurer, one- 
fouith of the total amount is deducted for the use of the 
state, the other three-fourths being returned to the treasurer 
of the cotinty for use in local purposes. The percentage re- 
tained by the state Is Su small as to afford, in many instances, 
only a meager compensation to the ofBcials who are required 
to do the work. The imposition of this additional burden 
upon state officers, the primary object of which will be to in- 
crease the amount of taxes paid and inuring largely to the 
benefit of the counties, without proper provisions for the in- 
creased expense to the state, is conclusive evidence that this 
legislation was not well considered. It is a well settled 
principle of construction that where the legislature imposes 
additional burdens upon officials, there should be adequate 
compensation provided, and when, asin this case, no provision 
is made for the increased expense of collecting data, and where, 
in fact, there is no adequate force provided to carry the law 
into effect, nor appropriation made to secure it, it is my 
Opinion that the whole matter should be held in abeyance and 
not put into effect until such time as the legislature shall make 
a snl table appropriation and provision for the proper machinery 
necessary to carry out its terms. 

I therefore advise that yon correspond at once with the 
various county officials affected by the act and inform them 
that you have neither the means, the force, nor the room to 
perform the duties which it seeks to lay upon your depart- 
ment, and that they will not be required to furnish the re- 
ports specified until such time as a subsequent legislature shall 
make it possible for your department to do the work which it 
b sought to impose upon yon by this piece of legislation. 
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Repayment of Fines Collectkd Under Unconstitu- 
tional Law. 
Rfpayment of Fines Under UnamstiluHonal Law— Costs. 

There ia DO proviuou In the law that anthorizea the repayment of 
fines collected, prior to the decision in Commonnealth vs. Eebort, from 
penona convicted under the Act of Jnne id, 1895, of selling adnltemted 
liqnoTS. 

The commonwealth ia not liable for coats on her own proaecntians, 
whether civil 01 criminal. 

Attorney General's Department. Opinion to B. H. 
Warren, Dairy and Food Commissioner. 

Carson, Attorney General, June 10, 1905. 

You have asked for an official opinion with regard to the 
repayment of fines collected by the commonwealth in pure 
food prosecntiotis. I assume that what is meant Is a prosecu- 
tion under the Act of June 26, 1895. for the sale of adulterated 
liquors, and that inasmuch as the portion of the act declared 
unconstitutional by the chief justice In the case of Common- 
wealth vs. Kebort is limited solely to the adulterations of 
liquor, the question which you put must be restated so as to 
embrace solely the matter of repayment of fines collected by 
the commonwealth in prosecutions hitherto brought for the 
adulterations of liquor, and I take it that the word liquor must 
be read in the narrow sense of an intoxicant, because in my 
judgment the decision of the conrt does not relate to prosecu- 
tions brought by you for the adulteration of milk or other 
liquids which are recognized as food. 

With the question thus limited, I answer that there is no 
provision in the law which would authorize the repayment by 
the commonwealth or by you, as the commonwealth's officer, 
of fines already collected. At the time the prosecutions were 
brought and the money was received through the payment of 
fines, you were acting within the terms of an act of assembly 
presumed to be «>nstitational, and sustained by a decision of 
the Superior Cotirt which had not been reversed. Section 5 
of this act distinctly provided that all penalties and costs for 
the violation of its provisions should be paid to the Dairy & 
Food Commissioner or his agent, and by him paid Into the 
state treasury to be kept as a fund separate and apart for the 
use of the department of agriculture for the enforcement of 
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the act, and to be drawn oat upon warrant signed by the sec- 
retary oi agrlcnlture and the auditor general. The moneys mnst 
therefore be treated as state moneys and in the treasury of 
the state, and whether actually paid to the state treasurer 
or still in your haods awaiting payment makes no different e 
because it is your duty to pay tbe same into the stale 
treasury. There is no statute which would authorize your 
drawing a warrant or having a warrant drawn by the secretary 
of agriculture to be joined in by the auditor general upon 
the state treasurer for the reimbursement or repayment of 
these fines, and the moneys being in the state treasury, can- 
not be drawn out without specific appropriation, section r6 of 
article III of the constitution providing exprtssly that "no 
money shall be paid out of the treasury ezctrpt upon appro- 
priations made by law, and on warrant drawn by the proper 
officer in pursuance thereof. " Inasmuch as tbe legislature 
has not authorized the secretary of agriculture or yourself to 
draw warrants for any such purpose, and there is no such 
appropriation of the fund now in the state treasnry arising 
from the source indicated, there can be no such return made. 
Aside from this it is a general principle of law that the 
commonwealth is not liable for costs. We have followed a 
fixed and certain principle prevailing in England, that at tbe 
common law the kint; neither receives nor pays cost in any 
case, unless especially directed by act of parliment or assembly. 
In the case of Irwin vs. Commissioners of Northumberland 
County, I S. & R., 505 and also McKeehan vs. The Common- 
wealth, 3 Penna. State, 153, it was held that the common- 
wealth stands in the place of the king. The subject is further 
discussed in Commonwealth vs. Johnson, 5 S. & R., 194. and 
Lyon vs. Adams, 4 S. & R., 443. In the case of Common- 
wealth vs. Philadelphia County, S S. & R., 151, the court, in 
speaking of a kindred subject, said: "The recognizance is 
not granted to the county ; the county is not tbe assignee of 
the state ; it can neither release the action, nor mitigate nor 
remit the forfeiture. The commonwealth is not liable for costs 
on her own prosecutions, whether civil or criminal. This 
exemption, whether it be called prerogative or privilege, is 
founded on the sovereign character of tbe state, amendable to 
no judicial tribunal, subject to no process. " Wadlinger on 
the law of costs in Pennsylvania, (p. 163). See also American 
& English encyclopedia of law, vol. 4, page 316, where it 
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is said : " The general terms of an act giving costs Ho not in- 
clnde the state or natioDBl governments ; and, in the absence 
of express provisions, costs are not awarded in favor or 
against them, and in actions of a public natore, conducted in 
good faith for the public benefit, costs are rarely awarded 
against pnblic officers. " 

I am of opinion, therefore, that yon cannot make repay- 
ment of fines. This general answer is sufficient to cover the 
matter of costs referred to as growing out of the liquor prose- 
cutions pendirg, but rot yet disposed of, which you will now 
be called upon to deal with in view of the decision of the 
supreme court. With the responsibility or legal liability of 
the county or connties yon have nothing whatever to do. 
Your standpoint is that of a commonwealth's officer and yon 
should act accordingly, leaving to the course of events and to 
sach steps as counsel for the parties defendant may see fit to 
employ, the determination of the proper method of raising the 
legal question. 

I herewith return yott the letters accompanying the 
request for my opinion. 



Appropriation to the Eastern Penitentiary. 
Constitutumal Law — Title of Act — Ad of May zi, 1905, 
That portloti of the Act of Ma^ 11, 1903, which provides that eight 
hoars ahall constitnte a day's labor for emplojes of the Baatem Peoi- 
tentiary, violates section 3 of article 1 1 1 of the Constitiition of Peon- 
Bflvania, and is void. The remaindei of the act is nnaffected by the 
tmconatitutionaUty of this proviso. 

Attorney General's Department. Opinion to Samuel W. 
Penuypacker, Governor. 

Carson, Attorney General, June 10, 1905. 
I have duly considered the communications of William G. 
Huey and Charles D. Hart, respectively the president and 
secretary of the board of inspectors of the Eastern State Peni- 
tentiary, which were forwarded to me by yon with a request 
for my official opinion. 

By an act approved the nth day of May, 1905, entitled 
"An act making appropriations to the Eastern State Peni- 
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tentiary " there was provided tot the two fiscal years begin- 
nioejune ist, 1905, the sum of $137,36000 for salaries of 
officers " provided that eight hotirs should constitute a day's 
labor and any deficiency in salaries caused by this proviso may 
be paid out of the coniingent fund of said penitentiary." You 
approved this item in the sum of $130,000.00 and withheld 
your approval of the remainder of said item. The board of 
in-pectors have inquired whether your action extended to the 
proviso that eight hours should constitute a day's labor and 
while you have expressed an iidlvidual opinion, that nothiug 
in the paragraph is affected by withholding the approval ex 
cept the amount of the item, you have referred the entire cor- 
respondence to me with a request for my opinion. 

In my judgment the proviso that eight hours should con- 
stitute a day's labor, is unaffected by your action in approving 
the item for a less amount than that named in the act. The 
question then arises whether the proviso — that eight hours 
shall constitute a day's labor — is to be read as a condition, 
performance of which is accessary to the receipt by the Qastem 
State Penitentiary of the item appropriated, reduced by the 
extent of your disapproval. The matter Is one of consequence 
to the institution. I am informed that if the eight hour law 
should become operative, a very much larger sum than that 
appropriated would be necessary, and there Is no contingent 
fund with which to meet It ; and that, under existing circum- 
stances, it would revolutionize the present administrative 
management of the institution. I have no difficulty in reach- 
ing the conclusion that the proviso as to the eight hour law 
has no place in a special appropriation bill, and that it may be 
disregarded by the inspectors upon the simple ground that this 
portion of the act is unconstitutional. The act is entitled 
"An act making appropriations to the Eastern State Peni- 
tentiary ; " there is nothing in the title to disclose the legis- 
lative intention to introduce into the management or discipline 
of the institution the eight hour rule. The result is to render 
so much of the act as the title gives no notice of, unconsti- 
tutional. The balance of the act is entirely unaffected. This 
has been distinctly ruled in the well considered cases of the 
Union Passenger Railway Company's Appeal, 8r Pa. State 
Reports, 91, Allegheny County Homes' Appeal 77 Pa. page 
77 and Carother's Appeal 118 Pa. St. page 488. The pro- 
visions of section 3 of Article 1 1 1 of the Constitution of Penn- 
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sylvaoia has been entirely Ignored. The coDstitutioa pro- 
vides " that DO bill, except geDeral appropriation bills, shall 
be passed coDtaiolog more than one subject, which shall be 
clearly expressed m its title." It is beyond reach of dispute 
that the act in question is not a general appropriation bill, 
and that if it was the purpose of the legislature to introduce 
the eight hour rule into the Eastern State Penitentiary, snob 
a purpose ought to be made the subject of a definite bill and 
its purpose should be clearly expressed in the title. This has 
not been done. A covert attempt has been made to introduce 
the eight hour regulation into the management of the institu- 
tion by lujecting it into an appropriation bill in the shape of a 
proviso : and there is notbiug in the title to put the legislators 
or the public upon notice as to the contents of the bill. Even 
had the purpose been expressed in the title, the act would 
have been unconstitutional on the ground of embracing more 
than a single purpose ; but inasmuch as the act relates to ap- 
propriations and the title refers exclusively to such purpose, 
it follows that the portion of the act which is not disclosed in 
its title and which introduces a definite substantive and inde- 
pendent proviso, may be rejected under the authorities quoted, 
leaving the appropriation to stand, so far as this item is con- 
cerned, affected only to the exlent of your withholding of ap- 
proval in the sum of $7,360.00. 

I am of opinion, therefore, that the inspectors can claim 
the amount appropriated by this act, as reduced by your act, 
without being required to introduce into the management of 
the institution, the eight hour rule. 
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Pure Food Laws. 
Pure Food Laws — Prosecutions for Selling Adulteraled Liquors 
— Acts of June 26, zSgSt ^oy 27, 1897 and April ^7, 
190S. 

The decirioD of the Sapreme Conit la Commoiiwealth vt. Keboit, 
declaring onconatltiitioiial the Act of June a6, 1895, bo far as it was oo- 
anmed to apply to drink, dD«* not affect the act in its application to tlie 
adulteration of food. The decision does not cover snch llqnids as milk, 
cream or buttermilk, becanse snch liquids are foods. 

So far OS the adnlteratlou of food ia concerned, the powers of the 
Dairy and Food Commissioners remain as before the decision In Com- 
monwealth vs. Kebort, bnt he cannot under the Act of Jnne 36, 1895, 
proaecnte riolatera of its terms in the matter of drink. 

The Department of Health cannot punish snch offenders ander the 
Act of April 37, 1905. 

Under the Act of May 35, 1897, P. L. Sj, the State FharmocentlcBl 
Szamining Board cannot prosecute the ordinary liqnot seller, even 
though the liquor be adulterated. 

Attorney GeQeral's Department. Opinion to B. H. 
Warren, Dairy and Food Commissioner. 

Carson, Attorney General, Jnne 22, 1905. 

I have examined the papers sent me by Mr. Schock, con- 
sisting of Professor Cochran's special report on analyses of 
liquor, certain chemist's reports, the opinion of the superior 
court in the case of the Commonwealth vs. Kebort, and the 
opinion of Chief Justice Mitchell in the same case, and read 
them in the light of certain memoranda submitted by yon. 

The opinion of the chief justice in effect declares the Act 
of June 26, 1895, P. L. 317, unconstitutional so far as it was 
assumed to apply to drink. The decision, however, does not 
change the effect of the act In as far as it applies to the adul- 
terations of food. I do not read the decision of the supreme 
court as covering stich liquids as milk, cream or buttermilk, 
becatise such liquids are regarded as food. So far, therefore, 
as the matter of adulterations of food are concerned, your 
powers and duties continue as formerly, but you cannot pros- 
ecute, under this act, violaters of Its terms in the matter of 
drink. You ask whether or not the department of health can 
prosecute such offenders under the terms of the act creating a 
department of health, approved the 27th of April, 1905. Sec- 
tions 5, 7, 8, 9 and 14 are the only ones from which such a 
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power could be inferentially derived. A careful examination 
of tfaem satisfies ine that they are not specific enough to 
justify criminal prosecutions for such acts as you have hither- 
to been in the habit of prosecuting, nor is there anything in 
the title of the act creating a depattment of health and defin- 
ing its powers and duties which would give notice to legis- 
lators or citizens that violations of the law in the matter of 
adulterations of drink could be prosecuted by the department 
of health or its officers. In other words, the very objection 
which proved conclusive in the opinion of the chief justice 
when dealing with the defects of the title to the Act of June 
26, 1895, could be urged against the act creating a department 
of health were it stretched to the point of covering prosecu- 
tions. Nowhere in the act creating a department of health is 
it made the duty of the commissioner of health to institute 
such prosecutions, and a careful examination of it leads me to 
believe that the protection of the health of the people of the 
state, and the determination and employment of the most 
efficient and practical means for the prevention and suppres- 
sion of diseases do not contemplate the prosecution of indi- 
viduals selling adulterated liquor. It would be ttawlse to 
attempt to stretch that statute in that direction or to cover 
such offences. This is but a general view. If there be any 
specific action contemplated in a specific class of cases, I pre- 
fer to be specifically interrogated, for it may be that some 
regulation of the department of health could be devised to 
correct or restrain the sale of adulterated liquors by anyone 
on the ground of danger to the public health. This, however, 
presents a different question from that before me. 

I am of opinion that the State Pharmaceutical Examin- 
ing Board can prosecute offenders who manufacture for sale, 
offer for sale, or sell adulterated drugs and medicinal prepara- 
tions. The powers of that board are defined by the Act of 
25th of May, 1897, P. I,, 85, but their powers are not bestowed 
upon the department of health and cannot be exercised by 
that department ; nor do I think that the State Pharmaceuti- 
cal Examining Board could prosecute the ordinary sellers of 
though the liquor be adulterated. My reading 
e confines its provisions to the sale of drugs and 
jparations. 

a part of our general criminal code which may be 
Let me call your attention to section 1 of the Act 
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of 14th of April, 1S63, P. L. 389, which declares that "It shall 
be unlawful for any person or persons to make use of any 
active poison, or other deleterious drugs, in any quantity or 
quantities, in the manufacture or preparation, by process of 
rectifying or otherwise, of any intoxicating malt or alcoholic 
liquors, or for any person or persons to knowingly sell such 
poiM>ned or drugged liquors in any quantity or quantities, and 
any person or persons so offending shall be deemed guilty of a 
misdemeanor." Section 5 of the same act provides that on 
conviction the convict shall be sentenced to pay a fine not 
exceeding $500.00, and to undergo an inprlsonment not exceed- 
ing twelve months or both or either in the discretion of the 
court. The second section provides that manufacturers sball^ 
brand their names on barrels and also the words "containing 
no deleterious drugs or added poison," and shall also certify 
the same fact or facts to the purchaser over his, her or their 
own proper signature. The third section provides that posses- 
sion of drugged liquor shall be deemed prima /ode evidence of 
a violation of the provisions of the act, and the fourth section 
provides that any suspected article or specimen of intoxicating 
malt or alcoholic liquor shall be subjected to analysis by some 
competent person to perform the same under the direction of 
the court before which the case is tried, and such analysis duty 
certified under oath shall be deemed legal evidence in any 
court in the state. 

The duty of enforcing this Act of April 14, 1863, is 
imposed under the law upon the district attorney. I herewith 
return the papers which you sent me. 
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IM RB Salary of Harbor Mastbr of Port of Philadel- 
phia. 
Conslilutional law — Salary of public officers — Act of May 
II, 190^. 

All officials holding commieaioni ander appoliitiaetit from the 
governor fall within that list of pnbtic officers whose saUries cttnaot be 
inCTeased daring the lime in which thej are ezerciaing the powers and 
dnties of the office under an execntlve appointment, whether for a term 
or at will. 

The harbor master of the port of Philadelphia U a public officer, 
within the meaning of section 13 of article III of the Consdtntion of 
Pennsjlvania, and the person holding that office at the time of the pass- 
age of the Act of May 11, 1905, is not entitled to the Increased salarr 
provided b; that act. 

Attorney General's Department. Opinioo to Wm. F. 
Snyder, Anditor General. 

Fleitz, Deputy Attorney General, Jnne 20, 1905. 

You have asked me to advise yon officially what position 
you should take abont paying the harbor master of the port 
of Philadelphia the increase of salary provided by the last 
legislature, under the Act of i ith of May, 1905, which appro- 
priates for the payment of the salary of the harbor master for 
two years the sum of $10,000, an increase over the amount 
theretofore fixed by law. 

The office of harbor master was created by the Act of 20th 
of March, 1803, 4th Smith's Laws, 472, which provided that 
the governor should appoint and commission a person to be 
harbor master of the port of Philadelphia, sabject to removal 
by him at will. There Is no later act of assembly which fixes 
a definite term and the present Incumbent was appointed and , 
commissioned by the governor, to hold at his will. I am of 
opinion that the provisions of the Constitution of Pennsyl- 
vania, as contained in section 13 of article III apply to this 
case, and that a salary cannot be increased during the incum- 
bency of the occupant of an office of an executive character 
where, as in this case, the office is one to be filled by appoint- 
ment, and the appointee is in service under the appointment 
at the time the increase of salary is made. This construction 
harmonizes with all of the provisions of the constitution, and 
puts each department of the government on an independent 
basis. The legislattire is regulated by article II, and the 
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com[>easatioa of its members is provided for by section 8, and 
the provisions of this section have no relation to any other 
branch of the government. In the same way the' jndiciary 
department is regulated by article V and the compensation of 
the jndges is controlled by sections 18 and 26 of said article, 
and these provisions have no relation to ony other branch of 
the government. In the same way the executive department 
is regnlated by article III, and its provisions have no relation 
to any other branch of the government. The decision of the 
supreme court in the case of the Commonwei.lth ex rel. vs. 
Mathues does not apply to the present inquiry. That decision 
relates entirely to the jndiciary department which, under the 
constitution, stands upon a distinct footing, and is entitled to 
the benefit of special provisions in the constitution which 
were held to be unaffected by those of section 13 of article 
III. That section. In my judgment, relates to executive 
officers, and prohibits an increase of salary during an existing 
term where the officer is elected, or during the time of his 
service under an appointment where he is appointed. The 
exact language is ' ' No law shall extend the term of any public 
officer, or increase or diminish his salary or emoluments after 
his election or appointment. " It would be too strict a con- 
struction to ho'd that because there is no term fixed for the 
office of harbor master the provision does not apply. That 
would be to make the word " term " the coutroUng one in the 
section, whereas it is clear that the provisions of the section 
are two fold, that there shall be no extension of a term when 
fixed by an act of assembly, and that there shall be no increase 
of salary dnrlng a term to which an officer Is elected, or after 
his appointment where he is appointed. The word " appoint- 
ment ' ' being unlimited by the context, must relate to cas^ 
where the appointment is at will, as well as to cases where 
there is an appointment to an office with a fixed term. 

I do not now decide, as the point is not raised, that 
clerks, stenographers, messengers and other employes come 
within the terms of the constitution as recited in this section 
and article, but as to all officials holding commissions under 
appointment from the governor I am satisfied that they fall 
within that list of public officers whose salaries cannot be in- 
creased during the time in which they are exercising the 
powers and duties of the office under an executive appoint- 
ment, whether for a term or at-will. I advise yon therefore 
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that the harbor master at present in office can receive no 
portion of the Increase of salary, bat is limited to that already 
fixed by taw. 



Ghttysburg Battlrfikld Mhmoriai, Commission. 
Gettysburg battlefield menwrial commisiion — Act of July 18,1901. 

Upon ItB proper organization, the Gettysburg Battlefield Memorial 
Commisiion i« entitled to receive tbe amonnt appropriated by the Act of 
July 18, 1901, P. I,. 755. 

Attorney General's Department. Opinion to Wm. P. 
Snyder, Auditor General. 

Fleitz, Depnty Attorney General, June 28, 1905. 

1 have before me yonr letter of recent date, asking for 
official advice as to whether or not the money appropriated by 
the Act of July 18, 1901 P. I,. 755. entitled "An act mak- 
ing an appropriation for the erection of a monument or 
memorial strticture on the battlefield of Gettysburg, in 
memory of the volunteer soldiers, sailors and marines from 
Pennsylvania, who participated in the late civil war, one 
thousand eight hundred and sixty-one to one thousand eight 
hundred and sixty-five, " is now available. If the commission 
provided for In the act should desire to carry out the work 
proposed by said act at this time. 

This act provides that immediately after its passage the 
governor of the commonwealth shall appoint nine citizens of 
Pennsylvania, at least seven of whom shall have served in the 
union army in the war of the rebellion, who shall constitute a 
commission to be known as "Tbe Gettysburg Battlefield 
Memorial Commission." It provides further that the said 
commission shall serve without compensation other than their 
actual and necessary expenses, and that they shall select a 
suitable site on tbe Gettysburg battlefield for the erection of a 
monument or such memorial structure as the commission 
shall determine, in memory of the gallant services of the 
soldiers of Pennsylvania in that battle. They are also given 
authority to select and decide upon the design for the said 
monument or memorial structure and the material of which it 
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shall be constrticted, and to make contracts for its constrnc- 
tion, bat they are limited by the terms of the law to make no 
contracts in excess of the appropriation made and the total 
cost of the monnmeat was not to exceed the sum of $250,000. 
Of this sum not more than $50,000 was made available daring 
the two fiscal years beginning Jnne i, 1901, and not more 
than $50,000 to be available daring the two fiscal years 
beginning Jnne i, 1903. The balance of the appropriation, 
namely, $150,000, or so much thereof as may be necessary, 
was to be paid daring the two fiscal years beginning June i, 
1905. The appropriations in qnestion to be paid by the state 
treasurer npon warrants drawn by the auditor general from 
time to time as the work progressed, npon specifiically item- 
ized vonchers approved by the proper ofGcers of the said 
commission. 

When this bill came before the governor for his action, 
be approved it in the sum of $150,000 only, and withheld from 
it his approval of the item appropriating $50,000 for the two 
fiscal years beginning June ist, 1901, and from the item 
appropriating $50,000 for the two fiscal years beginning June 
ist, 1903, thus reducing the appropriatioa to the sum of 
$150,000, which amount should not be available until June 
ist, 1905. I understand he also appointed the commission 
provided for in the bill, and that the persons so appointed 
have accepted the trust reposed in them and are now ready 
and willing to go on with the work if it shall be determined 
that the amount appropriated by the act is now available, 

AAer a careful coasideratioa of all the facts in the case, 
together with the act itself, I am clearly of the opinion, and 
advise yon, that if the commission is now ready to organize 
and go ahead with the work provided for In the act, they are 
entitled to receive from the state treasurer the amount of 
money appropriated by Its terms, to wit : $150,000. 
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The Baltimore Base Ball Company of Baltimore City 
vs. John F. Haydbn. 

The Baltimore Base Ball Company of Baltimore City 
vs. Lewis D. Wiltsb. 

Equity — Preliminary injunction — Parties. 

The o£Gce of a preliminary iDJnnctloii la to maintain the status qno 
until the merit* of the contToversy con be fntly heaid and determined; 
and the statna qno which will be preserved by prelimioary lajnnctlon 
is the lost BCtnal, peaceable, noncontested atatiiB which preceded the 
controversy. 

A preliminary Id] auction may be made mandatory only in excep- 
tional casea. 

Defendanta engaged severally to play base ball for plaintiff dnring 
the season of 1905, and contracted not to render servlcea as ball players 
daring said season to any other person, corporation or association. On 
Jane i%, 1905, defendanta refused to render farther service to plaintiff 
and entered into a contract with the York Athletic Association to play 
base ball for the remainder of the season. On Jane 37, 1905, plaintiff 
obtained an Injanctlon, preliminary nntU hearing, restraining defend- 
ants from playing base ball with said York Athletic Association, the 
pnrpose being by such restraint to compel them to retnm to the service 
of plaintiff. Held, on motion to continae tbe preliminary Injnnctlon, 
that as defendants bad already severed their connection with plaintiff, 
they conld not be compelled to retam to Its service or cancel their con- 
tract with the York Athletic Aasociation by continuing a preliminary 
injunction; that the York Athletic Aasodation had a right to be heard 
before its contract with the defendants waadeclared invalid. Injunction 
dissolved. 

Motion to continue preliminary injunction. C. P. Dati- 
phin county, Nos. 553, 554, Equity Docket. 
M. W. Jacobs, for plaintiff. 
Snodgrass & Snodgrass, for defendant. 
Weiss, P. J. July 6, 1905. 

Before June 22, 1905, the defendants had engaged sever- 
ally with the complainant to play hall, known as base ball, 
during the season of 1905, which commenced April 26, and 
ended September 23, and had contracted not to render ser- 
vices as ball players during the time specified with any other 
person, corporation or association. 

On June 23, 1905, the defendants without the consent of 
the complainant and in violation of their several contracts. 
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BaltiinoTC Bom Ball Co. vs. Hajden and WUtse. 
refosed to render farther service as ball players for the said 
company, and articled with another aswciatlon known as the 
York Athletic Association with which they were and have 
been playing. 

On June 27, 1905, the complainant applied for and ob- 
tained an injunction, preliminary nntil hearing, to restrain 
them from violating their contracts and from playing base 
ball for the York Athletic or any other company, and Satur- 
day, July I, was fixed to hear a motion to continue. 

The cause was folly argued July 3, and the continuance 
of the injunction is the matter for consideration. 

The office of a pieliminary injunction is to maintain the 
status quo nntil the merits of the controversy can be fully 
heard and determined and "the status quo which will be pre- 
served by preliminary injunction is the last actual, peaceable, 
noncontested status which preceded the pending controversy. " 
Frederick vs. Huber, 180 Pa, 572 ; Audended vs. Phila. & 
Reading R. R. Co., 68 Pa. 370. 

lu this case the defendants had severed their relation with 
the complainant and had engaged with another association in 
like service, before the preliminary injunction was awarded. 

A preliminary Injunction may be made mandatory only 
in exceptional cases as where there is a "race against the 
law," or as in Whiteroan vs Fuel Gas Company, 139 Pa. 492, 
where the defendant shut off gas from a flint glass manufac- 
tory which it had covenanted to supply with natural gas. 
The remedy restored the status quo and instantly brought the 
onflow of gas. But the termination ol the relationship with 
the complainant by the defendants, unbecoming and unjusti- 
fiable as it was, does not beget a situation which would war- 
rant the continuance of the injunction. It would not compel 
the defendants to return to the service of the complainant. 
All it would accomplish is their restraint from plaj^ng with 
the York Athletic Association. 

The purpose is by such restraint to compel their retam 
to the complainant, but this is not the province of a prelimi- 
nary Injunction obtained after the act done. It may be done 
on final hearing. 

As was said In Mocanaqua Coal Co. vs. N. C. R. W. Co., 
4 Brewster, 158, "The Injunction here prayed for, though 
oot In form, is in reality strictly mandatory and as ruled by 
the court in banc in Audenried vs. The Phlla. & Reading R. 
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R. Co. * * * * such an injanction can be properly 
granted only on final hearing." 

When the injtmction was aerred the new relation was 
consnmmated, and the case does not present featores so ex- 
ceptional as 10 take it ont of the rule. 

It is only in this circnitons way that the defendants may 
be made to return to their former service. 

The violation of the contract, whether considered in re- 
spect of the breach of its affirmative or negative provisions, 
does not present a case which would justify a chancellor in 
making an order mandatory in its natnre. 

The preliminary injunction cannot restore the defend- 
ants to the service of the complainant, nor compel them to 
cancel the contract made with the York Athletic Association. 

There is another view which inclines a court to refuse 
the motion to continne the injunction. The York Athletic 
Association is a party to the contract with the defendants, 
and whatever rights it may have, if any, cannot be passed 
upon in this proceeding. 

It has at least a right to be heard oefore the contract may 
be declared invalid. 

We are thus brought to the conclasion that the continu- 
ance of the injunction would not only not restore the defend- 
ant players to the Baltimore Base Ball Company, complainant, 
but that it could not nullify the contract <a contracts enterrd 
into with the York Athletic Association, and that there is no 
warrant, under the facts disclosed, to make the preliminary 
injunction mandatory. 

We are urged by connsel for the defendants to make 
prompt disposition of the motion, and at the risk of clear 
statement we do so to expedite the cause. The conduct of 
the defendants gives them no claim for haste, and that of the 
Athletic Association is also not promotive of right dealing. 

The motions to continue the preliminary injunctions are 
overmled and the injunctions dissolved. 
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Elbction of Superintbndbnt of Schoois in thb City of 

PRANKUN. 
Cfitnmffn Schools — EUdivn of Cily Superintendent — Meet' 
ings of directors. 

A City Superintendent of Common Scbttola, wbo received the votei 
of « majority of the dltecton, st « meedng regnlarly celled and at 
whicb >U of the directon were preeent, ii legally elected and abonld be 
commlMioned, even though all of the preliminary atepa required by the 
Act of April 9. 1867, P. h- $i, had not been taken. 

Attorney General's Department. Opinion to N. C. 
SchaefTer, Saperintendeat of PabUc Instmcticm. 

FUitz, Deputy Attorney General, June 28, 1905. 

Vour communication of recent date, together with papers 
relating to the election of a superintendent of pnblic schools of 
the city of Franklin, received. 

It appears from the evidence submitted to me that, at a 
meeting of the school board of the city of Franklin, held on 
Tuesday, April 25th, 1905, at which four members were pres- 
ent, it was suggested that, inasmuch ss the term of the super- 
intendent wotild expire on the first Monday of June, a meeting 
of the board be held on Tuesday, May snd, 1905, for the pur- 
pose of holding an election to fill the vacancy so caused, and 
that said meeting of April 251)1, 1905, was adjourned with a 
motion to meet on the day mentioned, to wit: the first Tues- 
day in May, being the second day thereof, for the purpose of 
electing a superintendent and transacting any other business 
that might properly come before the board. 

At the meeting held on May 2nd, 1905, which meeting 
was attended by all the members of the bmird, the minutes of 
the preceding meeting were read and approved, and the matter 
of the compensation to be received by the superintendent for 
the ensuing year was taken up and the salary fixed at eighteen 
hundred dollars, which was the amount paid that official dur- 
ing the previous year. Some other business was regularly 
attended to, and then the board proceeded to the election of a 
superintendent. The president, William J. Bteakley, presented 
the name of N. P. Kinsley for re-electimi. Director Bell pre- 
sented the name of C. S. Lord. There being no other names 
presented, the president directed the secretary to call the name 
of each director, which was done, and the result of the ballot 
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Election of Supt. of Scboola in the City of Franklin, 
disclosed the fact that two directors, Bleakley and Bensinget, 
bad voted for Prof. Kicsley, and four directors, Mitchell, 
Doolittle, Fleming and Bell, had voted for C. S. Lord. Af^er 
the meeting had ndjonmed the president, Bleakley, and the 
secretary, Bensinger, both of whom had voted for Kinsley, 
the defeated candidate, refused to certify the election of Lord 
to your department, as required by law, and mandamus pro- 
ceedings were instltnted in the conrt of common pleas of 
Venango cotmty to compel them to make such certification. 

On Jane 13, 1905, the president judge of that judicial dis- 
trict disposed of the case by handing down an opinion direct- 
ing the president and secretary of the school board of the city 
of Franklin to certify to yon the proceedings of the school 
board at the meetings above referred to, following the nsnal 
form so far as the facts in the case would warrant, and direct- 
ing that a copy of the minutes of the meetlags of the board be 
attached to the certification. Bleakley and Benslnger con- 
tended that the action of the board in electing Prof. Lord as 
superintendent was illegal became all of the preliminary steps 
provided for by the Act of April 9, 1867, P. L. 53, had not 
been taken, and that the meeting of the board ol directors had 
not been legally called nor regularly organized. 

An inspection of the minutes of the proceedings and an 
examination of the Uw do not sustain this contention. The 
calling of the meeting of May 2nd and the election of a super- 
intendent viva voce by a majority of the whole number of 
directors present, were in strict compliance with the letter of 
the Act of Assembly, as was also the fixing of the compensa- 
tion to be paid to the superintendent so elected for the ensu- 
ing year, The point raised that proper notice had not been 
given loses its force when taken in connection with the fact 
that every member of the board was present, and that no 
objection was. made at that time by anyone to the manner in 
which the meeting had been called or the form of organization 
under which It proceeded to transact the business of the elec- 
tion of a superintendent. I am unable to find anything in the 
proceedings which conflicts with the law in any partictilar, 
and the same general principle governing elections of all kinds 
applies here. This principle is well stated In the American 
and English encyclopoedia of law, ist edition, vol. vi., page 
344, section 18, as follows: 

"The general principles drawn from the authorities are 
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Blection of Snpt. of Schools in tbe dtf of Franklin, 
that honest mistakes or mere omissloDS on the part of the 
election ofEcets, or irregularities in directory matters, even 
though gross, if not fraudulent, will not void an election un- 
less they affect the result or at least render it uncertain." 

Such conditions do not arise in this case. The meeting 
was held on the day fixed by law for that purpose. It was 
attended by every person entitled to vote thereat. The busi- 
ness before the meeting was definitely and specifically stated, 
and proceeded with without objection, every member present 
participating therein. Prof. Kinsley receiving two votes and 
Prof. Lord receiving four votes. Under the facts it is clear 
that the of&cers of that meeting have no valid or legal ground 
upon which to contest this action of the board. The final de- 
termination of this question, under the law, rests with you, 
and it is your duty to consider the objections made to the 
legality of this election and to decide whether or not the com- 
mission shall issue to the person rettuned as having been 
elected to the ofBce of superintendent. 

It may be urged by the protestants that more than thirty 
days have passed since the election was held, and that, be- 
cause the certificate required by law to be filed with you 
within that time has not been received, therefore your juris- 
diction has lapsed. This objection has no controlling force, 
for the reason that the present condition exists through the 
failure oo the part of the officers of the meeting to comply 
with the act, and, inasmuch as they are the protestants, they 
are not in a position to take advantage of the delay which 
their failure to perform their duty has brought about. 

I am of the opinion and advise you that, under all the 
circumstances of this case, a commission as superintendent of 
the common schools of the city of Franklin, should be issued 
to C. K. Lord, who has been legally elected to that position. 
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In rb Crbdit ow Roa.d Tax by Using Wide Tired Wagons. 
Road law — Widt lires — Credit on road tax — Act of April 
34, 1 901. 

It 1b the duty of the anpcrritoni of &11 the township* of the com- 
monwealth to allow the credit given bj the Act of April 24, 1901, P. L- 
99, to peraotu nring dtaiigtat wagons with tirea not leas than font Inchea 
In width, not onljr on the work tax levied for load pnrpoaea bnt on the 
money tax levied alao. 

Attorney General's Department. Opinion to Joseph W. 
Hnnter, State Highway Commissioner- 

FUitz, Deputy Attorney General, June 28, 1905. 

I am in receipt of your communication of recent date, 
enclosing a letter from Mr. John McGonnell, of Waterford, 
Pa., and ftsking for an official opinion upon the question 
which he submits therein. 

The point in controversy arises over the construction of 
the Act of the 34th of April, A. D., 1901, P. L. 99, entitled 
" An act to encourage the use of wide tires upon wagons 
upon public highways of this commonwealth, and providing 
penalties for its violation, " the ist section of which reads as 
follows : 

"Section 1. Be it enacted, etc., that every person who 
shall subscribe to an affidavit that he has owned and used or 
tised exclusively during the preceedlng year, in hauling loads 
of two thousand pounds weight and over on the public roada 
of this commonwealth, draught wagons with tires not less 
than four inches in width, shall, for each year after the 
passage of this act. be credited by the supervisor of highways 
of the respective district in which such tax is levied and 
assessed with oae-fourtfa of the road tax assessed and levied 
on the property of snch person. And when any tenant shall 
by contract be or become liable for road taxes assessed against 
the premises leased to him, he may secure the benefits of this 
act upon making affiadavit herein before specified, as to the 
exclusive use by him of such wagons as are herein before 
designated. Provided, however, snch credit shall not exceed 
in any one year to any one person, five days labor on the 
highways, or its equivalent In cash. And every supervisor of 
roads is hereby authorized and empowered to administer the 
oath herein before mentioned. " 
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In re Credit on Road Tax bj Uaing Wide Tired Wagon*. 

Hr. McConaell states that the snperviaora or commis- 
sioners in his township are willing to credit one-fourth of the 
road tax assessed and levied on the property of a person 
complying with the terms of this act in so far as the work tax 
is concerned, bat are not willing to allow a similar rebate on 
the money tax assessed and levied. There is absolutely no 
warrant of law for this discrimination. The Intention of the 
legislature, as evidenced by this plain and explicit language, 
was to encourage the use of wide tires on wagons in order 
that the public roads might be improved and the credit pro- 
vided tor by the law applies unquestionably to both work tax 
and money tax. In many townships of th<; commonwealth 
the work tax has been very wisely abolised and all road taxes 
are now paid in cash in those localities. It would work a 
peculiar hardship, and one not contemplated by the legislature, 
to the residents of such townships where so earnest a dtsposi- 
tton to improve the public roads is manifested, if the credit 
conferred by this beneficial act should be denied them. The 
state is spending large sums of money annually under the 
direction of yonr department for the purpose of building and 
improving the public highways and every encouragement to 
keep these roads in proper condition should be carried out in 
a broad spirit. 

I am therefore of the opinion, and advise you, that it is 
the plain duty of the supervisors in all the townships of the 
commonwealth, to allow the credit given by the above act to 
those persons complying with its terms, not only on the work 
tax alone, but on the money tax assessed and levied as well. 
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S. Alter Kennbdy vs. Annie V. Orbm, Erronhodsly 

Stylbd Annib V. Kennedy. 
Divorce — Validity of marriage ietween person divorced on 

ground of adultery and paramour — Ejectment — Act of 

March 13, 18 15, 

When the grcmnd of divorce is adnltery the capacity of the guilty 
party to Tc-tnairj 1b not folly reatored. The incapacity ariting out of 
the fanner marriage Btlll remaina, notwithstanding the divorce, ao far aa 
marriage to the paramour Ib concerned while the injured party is 

Under lection 9, of the Act of Uarch 13, iSij, 6 Smith L. 3S6, a 
marriage between a man or woman divorced on the ground of adultery 
and the person with whom the adultery waa committed, is void, if con* 
tracted during the life of the foimer hnaband or wife of the divorced 
penon. 

Where a marriage la void nnder aection g, of the Act of March 13, 
1S15, ejectment will lie for land belonging to one of the parties in the 
poawMJon of the other. 

Ejectment. C. P. Dauphin Connty, No. 279, March term, 
1904. 

Andrew S. McCrealk and F. M. Otl, for plaintiff. 

Albert Miller, for defendant. 

KtiDkel, J., July 7, 1905. 

This is an action of ejectment and is submitted to us un- 
der an agreement to try it without a jury, as provided by the 
Actof Assembly of May 22, 1874. 
FACTS. 

The facts of the case have been agreed upon by the parties 
and we find them to be, so far as they are material, as follows: 

First. The plaintiff, S. Alter Kennedy, is the owner of 
a life estate in the land described in the statement on file in 
this action ; it having been the property of his late wife, 
Amelia Kennedy, formerly Amelia Erb, who died intestate on 
July 23, 1897, leaving to survive her one child, Alice Kathleen 
Kennedy, now aged eleven years, and her husband, the said 
S. Alter Kennedy. 

Second. The defendant. Annie V. Orem, also styled 
Annie V. Kennedy, was formerly the wife of Thomas J , Orem, 
of the city of Harrisburg, Dauphin County, Pennsylvania, 
jrom whom she was divorced by the court of common pleas of 
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Eetmedr vt. Orem- 
this coanty by decree entered on December 16, 1901, to No. 
503 of June term, 1901; the cause for divorce, as shown by 
the testimony in said proceeding, being adnltery with the sold 
S. Alter Kennedy, the plaintiff in this action. 

Third. The said Thomas J. Orem was still living on 
Febmary 4, 1904. 

Fonrth. On March 11, 1902, the said S. Alter Kennedy 
and Annie V, Orem, the parties to this action, went t>efore a 
minister of the gospel in the said city of Harrlsbnrg, and said 
minister performed a marriage ceremony between them; and 
thereafter they co-habited at No. 224 Cnmberland Street, in 
the dty of Harrisbarg, the same property which is described 
In the statement on file in this action ; and they continued to 
so co-habit until the latter part of February, 1903, after which 
time the said defendant continued to reside upon said land, 
and still continnes to enjoy possession of the same. 
DISCUSSION. 

The only defense which is made to this action is that the 
plaintiff is the husband of the defendant, and that for that 
reason he can not maintain it against her in the absence of 
proof that she deserted him, or separated herself from him 
without snfBcient cause. The plaintiff does not claim that de- 
fendant deserted him, but denies that he Is her lawful husband. 
It will thna be seen that the question in the case upon which 
the controversy turns is that of the validity of the marriage 
entered into by the parties on March 11, 1902. 

According to the facts as agreed upon and found, at the 
time this marriage was contracted the defendant was the 
divorced wife of another then living, which divorce had been 
granted because of her adultery with the plaintiff. The 
marriage was, therefore, entered Into by the defendant In dis- 
regard of the prohibition contained in section nine of the Act 
of Assembly of March 13. 1815 (6 Smith L. 286). This sec- 
tion reads as follows: "The husband or wife who shall have 
been guilty of adultery shall not marry the person with whom 
the said crime was committed during the life of the former 
wife or husband." 

In Stull's Estate, 183 Pa., 629, in commenting upon the 
status of the guilty party under the ninth section of the Act 
of 1815, it is said: "By the ninth section it will be perceived 
there is an absolute prohibition of any subsequent marriage 
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between the gnllty peisoQ aod the paramom dnring the life 
of the former wife or bnsbaad. It forbids the marriage rda- 
ticm to be contracted in the most general terms. The gntlfy 
party 'shall not marry the person with whom the said crime 
was ccoamitted.' A peisoaal incapacity to marry is imposed." 

The incapacity of the guilty party to marry the paramour 
necessarily arises out of the reasonable interpretation of the 
eighth and ninth sections <rf the Act of 1S15. The eighth 
section of the act declares what sliall be the effect of a divorce 
and of the aimulment of a marriage in the following terms: 
"After such sentence nullifying or dissolving the marriage all 
and every the duties, rights and claims accruing to either of 
the said parties at any time theretofore in pursuance of the 
said marriage shall cease and determine, and the said parties 
shall severally be at liberty to marry again in the like manner 
as if they had never been married." Then follows the ninth 
section, quoted above, restricting the effect of the divorce as 
declared in the eighth section by prohibiting the party gnilty 
of adultery from marrying the person with whom the crime 
was committed during the life of the injured party. The 
eighth section declares the general effect of the divorce. The 
ninth section restricts the general effect as declared in the 
eighth section in the case of a divorce on the ground of 
adultery. Thus the meaning of the two sections is plain. 
The marriage' in all cases of divorce or of annulment of mar- 
riage shall be dissolved so as to permit both the parties to 
fredy marry again as if they had not been married, but in the 
case of the dissolution of a marriage on the ground of adultery , 
the marriage shall not be dissolved so as to permit the guilty 
party to marry the paramotu during the life of the injured 
party. 

Under this interpretation the legal effect of the divorce is 
to restore to the parties the capacity to marry which they did 
not have because of the existence of the marriage which is 
dissolved ; but when the ground of divorce is adttlteiy the 
capacity of the guilty party is not fully restored. The in- 
capacity arising out of the former marriage still remains, 
notwithstanding the divorce, so far as marriage to the para- 
mour is concerned while the injured party is living. 

This view of the subject is taken under statutes similar 
in character in William vs. Oates, 5 Iredell 535, and Calloway 
vs. Bryan, 6 Jones, 569. In the former case it is said: "It is, 



DcizcdbvGoOglc 



190$. DAUPHIN COUNTS REPORTS. 143 

Eennedj vs. Oretu. 
however, concluded bf all that if the statute contains prohib- 
itory words on the offending party, that partycannot marry, 
and the incapacity arising out of the first marriage contlnaes, 
notwithstanding the divorce." And in the same case it is 
further said: "It is sufficient to invalidate a second marriage 
to show a prior one and the parties still living, and it is for 
the parties to stich second marriage to show a capacity to con- 
tract newly acquired. That the party attempts by showing 
the divorce, bat that confers the capacity on one of the 
parties only, and expressly withholds it from the other. 
* * * * The case sUnds as to her precisely as if 
there never had been a divorce and firo hoc vice the first 
marriage is still subsisting." 

It would follow from this that the former marriage of 
the defendant was not dissolved so as to permit her to marry 
the plaintiS, but as to her marriage with him it obtained just 
as though a divorce had not been decreed, while as to every 
body else it was dissolved and at an end. She was not, there- 
fore, by the divorce from her former husband relieved from 
the incapacity to marry arising out of her former marriage, 
so as to be able to lawfully contract marriage with the plain- 
tiff. It is apparent, therefore, that, as the defendant had no 
capacity to enter into the marriage of March 11, 190s, the 
marriage was void and she did not acquire any marital rights 
by virtue of it; StuU's Estate, 183 Pa., 625; Immendor's 
Estate, 21 C. C Rep., 308. 

It is suggested by the defendant that the marriage is not 
void, but voidable ; that it is good until declared to be void in 
a proceeding brought for that purpose. But this cannot be so; 
for as we have seen the defendant was not capable of contract- 
ing the marriage, no more than she would have been before 
the divorce. Had she contracted the marriage before the 
divorce, her husband living, the marriage would have been 
absolutely void, so too the marriage contracted since the 
divorce, which did not, at all restore her capacity to marry as 
respects the paramour, is void. 

Besides, if the ninth section be taken to be a prohibition 
against marriage with the paramour, disassociated from the 
eighth section, and not a declaration of the modified effect 
which the divorce shall have, to interpret the marriage to be 
voidable merely, would render the prohibition of no effect. If 
the marriage were to be held good until one or the other of 
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the parties ahonld bike steps to dissolve it, or have it de- 
claied void, the prohibition coatained in the sectioa wonld be 
practically nnlllfied, for a proceeding might never be instituted 
by either of the parties to have it dissolved, or, if instituted, 
the court might not interfere, preferring to leave the parties 
where they placed themselves ; Adams vs. Adams, 2 Chester 
Co. Rep,, 560; or, if iadined to interfere and grant relief 
from the marriage, it might be difficult to find authority for 
exercising jurisdiction in such a case. To hold the marriage 
to be voidable merely would render the section inoperative. 
CONCLUSIONS OF LAW. 
For these reasons we conclude 

1. That the marriage of March 11, 1902, between the 
plaintiff and the defendant was void. 

2. The plaintiff is not the lawful husband of the de~ 
fendant. 

3. The action can be maintained. 

4. The plaintiff is entitled to the possession of the land 
described in the statement. 

Judgment is therefore directed to be entered in favor of 
the plaintiff for the land described in the statement, if excep- 
tions be not filed within the time limited by law. 
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Charles W. Rank, Manager vs. E. M. Haldeman, 

Defendant, Mary H. Armstrong, Garnishee. 

Attachment execution — Spendthrift Itusls. 

The owner of teal estate caanot, b^ creating a Hpendthrift tnut for 

himself, retain the use and eu joyment of his property and yet place it 

beyond the reach of his creditors. 

The Income from property, conveyed by the owner upon a spend- 
thrift tmst for himself, is subject to attachment in the hands of the 

Attachment execution. C. P. Dauphin County, No. 392, 
September Term, 1903. 

Lewis M. Nieffer, for attaching creditor. 

Levi B. Alricks, for garnishee. 

Kunkel, J , July 20, 1905. 

This Is a motion for judgment against the garnishee. 
By the answer which has been filed it appears that the 
defendant, on the 9th day of May, 1896, conveyed to the 
garnishee all his real estate in trust to manage and care for it, 
and out of the income therefrom to pay his debts then owing 
and the remainder thereof to him during his life. The princi- 
pal object of the conveyance, as is averred, was to prevent the 
defendant from encumbering his teal estate and to protect him 
against his own improvidence. Pnrsuant to the tmst thus 
created the garnishee has been receiving the income from the 
real estate, has been applying it to the defendant's debts, and 
paying to him for his support the sum of twenty-five dollars 
per month. If it is admitted that there has come into the 
hands of the garnishee since the service of the attachment 
sufficient Income to pay the interest on the mortgages still 
remaining upon the real estate, the taxes and repairs, and the 
debt of the plaintiff in this proceeding with interest and costs, 
but not to pay also twenty-five dollars per month to the 
defendant. By this is meant, as we understand it, that the 
garnishee has enough money in her bands, due to the 
defendant, to satisfy the plaintiff's claim. She, however, con- 
tends that this money is not subject to attachment for the 
defendant's debts incurred subsequently to the conveyance in 
trust. 

It is quite clear that under the trust the garnishee is 
bound to pay to the defendant out of the net income which 
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she receives the Btmi of twenty-five dollars per montli for his 
' support and whatever remains after the payments of the debts. 
If she should fail to pay, he would have his action against 
her to recover that which is dne. This being so, his creditors 
may attach it. 

But It Is sufi^ested that the trust is a speodtbrift trust, 
the object for which the defendant conveyed his property in 
trust being to prevent him from encumbering it and to pro- 
tect him against his own improvidence. This, however, we 
do not think is a snfScient reason for absolving that part of 
the Income which is pajrable to him from liability for his 
debts. We know of no instance, nor have we been referred 
to any, where the right of a person Is recognized so to dispose 
of his prc^erty, while retaining the use and enjoyment of it, 
as to place it beyond the reach of his creditors. The trust 
here is different from a spendthrift trust, inasmuch as it was 
created by the debtor himself. It is not so in the case of a 
spendthrift trust. That is created by some one other than the 
debtor, who may dispose of his property as he chooses so far 
as the creditors of the cestui que trust are concerned, and 
this is the principle upon which such trusts are sustained : 
Overman's Appeal, 88 Fa. 376. 

Upon the facts .set forth In the answer we are of 
opinion that the plaintiff is entitled to judgment, and judg- 
ment is accordingly directed to be entered in favor of the 
plaintiff against Mary H. Armstrong, the garnishee, in the 
sum of one hundred and twenty-five dollars, with interest 
from the 6th day of April, 1903, and costs, the amount to be 
liquidated by the prothonotary ; said judgment and costs to 
be paid out of the moneys and effects of the defendant, E. M. 
Haldeman, admitted to be in the garnishee's hands. 
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William F. Wbber vs. The City of Harrisbdrg. 
Negligence — New Trial — Surprise — A/ter Discovered Testimony. 



In ftn action against a dty for damages for iDJuries nuUlned bj 
falling over a cable, the case is for th&jnry, when the evidence as to 
the condition of the cable, the extent to which it was covered and the 
extent to which it was visible, Is conflicting. 

The qnestion of contribnting negligence, involving the finding of 
disputed facts, la for the jniy. 

The complaint that the defendant was taken bjr amrpriae, bjr the 
proof on the part of the plaintiff of actual notice of the alleged danger- 
ous obstmction, is not well fonnded, when the person to whom fluch 
notice was given was in conit and called as a witness for defendant, bnt 
was not qnesUoned with respect to notice. 

After discovered evidence will not be considered on a motion for a 
new trial' when the conrt is not satisfied that the evidence conld not 
have been discovered, by due diligence, in time to have been nsed at 
the trial. 

Motion for a new tiial. C. P. Daaphia County, No. 240, 
September term, 1904. 

John E. Fox, for plaintiff. 

D. S. Seilz, for defendant. 

£tinkel, J., July 12. 1905. 

I. Several reasons have been assigned in support of this 
motion, but the principal reason, and the one which was 
urged upon us at the argument, was otir refusal at the trial to 
declare as a matter of law that the plaintiff was negligent in 
not seeing the cable over which he stumbled. After careful 
consideration of the case, we are not satisfied that in so refusing 
we committed error. The evidence relating to the condition 
of the cable, — the extent to which it was covered, and to 
which It was visible, — was discrepant. It is qnite clear we 
could not have taken the question of its condition away from 
the jury. Upon this question depended necessarily tbe 
further qttestion, whether the plaintiff conld have seen the 
cable with the exercise of proper care. The question of con- 
tributory negligence, involving as it did the finding of disputed 
facts, was one which the jury alone could determine. 

3. The complaint that the defendant was taken by sur- 
prise by the proof on the part of tbe plaintiff of actual notice 
of the alleged dangerous obstruction is not well founded. 
The superintendent of the defendant, to whom actual notice 
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was shown to have been given, was present in court at the 
trial and was called aa a witness in its behalf, but was not 
asked anything with respect to notice. Had the defendant 
desired to show by the superintendent anything in denial of 
the daim of actual notice, If had then an opportunity so to do. 

3. The after discovered evidence that the plaintiff was 
unable to practice his precession because of a previous injury 
to his arm and fingers, and because he suffered with ihenma- 
tism, is not shown. The depositions which were taken in 
support of this reason show on the contrary that he practiced 
his profession continuously to the time of the accident. Nor 
is the evidence of his previous injury and of his rheumatism 
necessarily in con&ict with the evidence given at the trial as 
to his earning capacity at the time of and prior to the Injury. 
The evidence submitted is not in our judgment snfBcient to 
affect the verdict in any wise. Besides, we are not satisfied 
that this evidence could not have been discovered by due dili- 
gence in time to be used upon the trial. 

The motion for a new trial is over-ruled, and jndgment Is 
directed to be entered on the verdict in favor of the plaintiff 
upon payment of the jury fee. 



Balthasbr Hablachbs vs. The Boroogh of Stkblton. 
Municipal Corporations — Water rates — Act of April eg, 1874. 

A municipal corporation Is not vittain tbe aecond proviso of the 
seTcntta clauM of the thirty-fourth section of the Act of April 39, 1874, 
P. U 95- 

The Act of April 19, 1874, embraces aoXj gnch corporstions as are 
incorporated nnder it and the remedy given for nnjnst or exceMive 
charges for gas or water was intended to prevent the abuse of the ez- 
clnsive privilege granted to snch companies. 

A municipal corporation which fnmlshes water to its inhabitants, 
nnlike a private corporation which is managed and controlled hj com- 
paratively few individnals and for solely private gain, Is In the control 
of the electors of the mnnidpality, and any abuse of its power, in fnr- 
nishing water or in Impoilng npon its consaniers unequal or exorbitant 
rates, may be remedied by a vote of the people, changing the ofKcera by 
whom the rates are fixed. 

A mnnldpal corporation which furnishes water to its inhabitants 
is entitled to charge for the water it fnmiahes snch ratea as will yield it 
a fair profit. 
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A sjBtem of cbargcB tliat rields no moie income than la foiilj r«- 

qnlred to maintain the plant, pay fixed chaigeg and operating expeneeB, 

provide a anitable sinking fnnd for the payment of debts, and pay a fair 

profit to the owners of the property, cannot be said to be nnrcasonable. 

Complaints that the water rates fixed by a borongh are unequal and 

excessiTe may be heard and considered and given their true weight, 

when steps are taken to collect the amonnt claimed. 

A borongh furnishing water to its inhabitants is not exerdsing a 
municipal fnnction, bnt is in the position of a private water company. 
The water rates fixed by a borongh were as fcdlows : 

Boarding and Lodging Hodsb Ebbpsiis. 
Proprietors of boarding and lodging honses, or either, keejdng more 
than five boarders or roomers, for each five boarders and roomers, or 
fraction thereof, above the first five in the same dwelling house, f6.oo. 
"Water closets in said boarding honses, for every five boarders or 
roomers, or fraction thereof, above the first five in same dwelling, (a.oo. 
Bath tnbs In said boarding houses, for every five boarders or room- 
ers, or fraction thereof, above the first five in same dwelling, $3.00. 

Privatb Dwellings. 
Hydrant in yard and spigot In kitchen, or both for one family, . ( 6 00 

Bach additional spigot, with basin or without basin, i 00 

Each additional family in same dwelling, after the first, .... 4 00 
Pave wash or screw nozzle on hydrant in yard or dwelling house 

for hose, 3 00 

Pavement wash without other aupply, 5 00 

Bath tnbs 3 00 

Water closet, self-closing, in bouse or yard, or both, 3 00 

Water closet, not self-acting, 6 do 

Urinals, according to jet or use f 3 00 to 5 oo 

HOTEW AND Rbstausamxs. 

One or two hjdrants or spigots, with or without basin fiS 00 

Bach additional basin, x 00 

One bath tub, 5 oo 

Bach additional bath tub 3 Do 

WaterclosetH, self-closing, each 3 oo 

Urinals, each 3 00 

Beer pump, 10 00 

Held, on bill in equity by the owner of a boarding house, that the 
rates were not discriminating or unfair. 

Bill in equity. C. P. Danphia County, No. 324, Equity 
Docket. 

James A. Stranakan, for plaintiff. 
Frank B. Wickersham, for defendant. 
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Knnkel, J., July 20, 1905, 

B7 tills bill the plaintiff seeks to test the validity of the 
DTdinaace which fixes the water rates in the borough of Steel- 
ton, the defendant, and to be relieved from the payment of 
the charges for water which was famished by the borough to 
his hooscs located within its limits. 

FACTS. 
Prom the admissions in the answer and the testimony 
taken upon the final hearing, we find the following facts : 

1. The plaintiff is the owner of eight honses in the 
borough of Steelton, which were occupied by his lessees in 
the year 1903 as boarding houses. During that y<ar the 
defendant furnished water to the honses and charged therefor 
the following amounts : For bouse, South Front street. No. 
717, $12 ; No. 719, $12 ; No. 721, $12 ; No. 723, |i2 ; No. 
725, J5i2 ; No. 727, $16 ; No. 729, $16 ; No. 731, $12. 

2. The charges were made under an ordinance passed 
the 20th day of March, 1903, entitled, "A supplement to ' an 
ordinance providing for the election of water commissioners, 
prescribing their duties, fixing water rales and directing to 
whom they shall be paid,' approved November 15th, 1899, 
fixing the rate for boatding and lodging house keepers," 
which provides as follows : 

"Boarding and Lodging Housb Kkbpbrs. " 
" Proprietors of boarding and lodging houses, or either, 
keeping more than five boarders or roomers, for each five 
boarders and roomers, or fraction thereof, above the first five 
in the same dwelling house, $6.00." 

" Water closets in said boarding houses, for every five 
boarders or roomers, or fraction thereof, above the first five 
in same dwelling. {2.00." 

"Bath tubs in said boarding houses, for every five boarders 
or roomers, or fraction thereof, above the first five in same 
dwelling, $j 00." 

"The water commissioners shall have power, on refusal 
c£ said boarding or lodging house proprietors to furnish them 
with the number of boarders or lodgers kept in each dwelling, 
when requested so to do, to fix such water rate for said dwell- 
ing, as, in their judgment, shall be fair and equitable." 

3. The ordinance to which the foregoing ordinance is a 
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supplement provides, so far as the rates affect other properties 
of like character wikh the plaintiff's in the borough, as fol- 
lows: 

"Water Ratbs. 
Private Dwellings." 
" Hydrant in yard and spigot in kitchen, or both for 

one family, i6oo 

Kach additional spigot, with basin or without basin, i 00 
Gach additional family in same dwelling, after the 

first, 4 00 

Pave wash or screw nozzle on hydrant in yard ot 

dwelling house for hose, 3 00 

Pavement wash without other supply, 5 00 

Bath tubs 3 00 

Water closet, self-closing, in house or yard, or both, 2 00 

Water closet, not sell-actlng, '. . 6 00 

Urinals, according to jet or use $2 00 to 5 00 

Sprinkling streets with pavement wash will only be al- 
lowed by special contract," 

"Hotels and Restaurants." 

"One or two hydrants or spigots, with or without 

basin $15 00 

Each additional basin, ... 2 00 . 

One bath tub 5 00 

Each additional bath tub 3 00 

Water closets, self-closing, each 3 00 

Urinals, each 3 00 

Beer pump, 10 oo 

For other privileges, special rates." 

4. The defendant is a municipal corporation incorporated 
under the Act of Assembly of April 3, 1851,?. L. 1851,9. 320, 
and supplies water to its inhabitants by virtue of the authority 
granted it in paragraph XX. of that act. 

5. The rates fixed by the ordinances mentioned have not 
produced income snfEcient to meet the expenses of operating 
and maintaining the plant, but on the other hand, the plant 
has been operated at a loss for the years 1901, 1902 and 1903. 

Considerable testimony was taken upon the question of 
the correctness of the amounts charged for the water furnished 
to the houses, the plaintiff disputing the amounts upon the 
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ground that there was not the number of boarders iti the 
houses as claimed by the defendant, bnt, under the view we 
take of the case, it is not necessary to decide this question. 

The plaintiff contends that the schedule of rates fixed by 
the ordinance discriminates against boarding houses as com- 
pared with the rates charged other consumers of water in the 
borough and that the rates are excessive. He prays that in- 
quiry be made into the charges for the water furnished to his 
houses, that the rates fixed in the ordinance be decreased, and 
that the ordinance under which they are made be declared 
invalid. 

DISCUSSION. 

It is manifest from the plaintiff's bill that the remedy 
which he seeks is that which is provided by the second pro- 
viso of clause 7 of section 34 of the Act of Assembly of April 
29, 1874, (P. L. 1874, 95) which provides as follows: "And 
provided further, That the court of common pleas of the 
proper county sliall have jurisdiction and power upon the bill 
or petition of any citizen using the gas or water of any of said 
companies to hear, inquire and determine as to the charges 
therefor for gas or water so furnished, and to decree that the 
said bill be dismissed, or that the charges shall be decreased, 
as to the said court may seem just and equitable, and to en- 
force obedience to their decrees by the usual process." We 
do not think that the act of 1874 was intended to embrace 
municipal corporations. The language of the proviso is 
" any of said companies. " By its very terms it embraces only 
such corporations as are incorporated under it and which by 
another section are given the exclusive privilege to furnish 
water to the localities in which they operate- Although the 
exclusive privilege may now be taken away by the Acts of 
June 2, 1887, P. L. 1887, 310, and June 24, 1895, P. L. 1895, 
267, it is obvious that the remedy given for unjust and ex- 
cessive rates or charges was intended to prevent an abuse of 
the exclusive privilege granted. But a municipal corporation 
which furnishes water to its inhabitants, unlike a private cor- 
poration which is managed and controlled by comparatively 
few individuals and for solely private gain, is in the control of 
the electors of the municipality, and any abuse of Its power 
In furnishing water or in imposing upon its consumers un- 
equal or exorbitant rates may be remedied by a vote of the 
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people, changing the officers by whom the rates are fixed. 
The same reason which evidently prompted the legislature. to 
supply a remedy Id the case of a private corporation does not 
prevail in the case of a mnnicipal corporation. It is clear 
from the terms of the proviso, as well as from the evident rea- 
son for the legislation, that a municipal corporation is not 
within its scope. However, even if the remedy provided by 
the proviso referred to be available against a municipal cor- 
poration , the plaintiff has not In our judgment established his 
right to relief in the present case. The defendant, like a 
private corporation subject to the proviso, would be entitled 
to charge for the water it furnishes such rates as will yield It 
a fair profit. As was said in Brymer vs. Butler Water Co., 
179 Pa. 231 : " Water companies are entitled to a rate of re- 
turn, if their property will earn it,'not less than the legal rate 
of interest ; and a system of charges that yields no more in- 
come than is fairly required to maintain the plant, pay fixed 
charges and operating expenses, provide a suitable sinking 
fond for the payment of debts, and pay a fair profit to the 
owners of the property, cannot be said to be unreasonable." 
As we have seen, the income of the defendant from the rates 
complained of has not been sufficient, during the past three 
years, to pay the cost or expense of operating Its plant and 
the necessary betterments thereto. We cannot, under these 
circumstances, hold that the schedule of rates is unreasonable 
or excessive, and for this reason alone the bill, so far as it Is 
intended to effect a decrease of the rates, cannot be snstalned. 
Nevertheless the plaintiff contends that the court lias 
power, in the exercise of its general equitable jurisdiction, to 
give the relief here prayed for against the unjust discrimina- 
tion and excessive charges for the water furnished to his 
honses. This would undoubtedly be so if he presented a case 
calling for equitable interference, bnt, as we view his case, he 
has not done so. The matters of which he complains, the 
unequal and excessive rates and the exorbitant charges for the 
use of the water in his houses, may be heard, considered and 
given their true weight when the defendant shall take steps to 
enforce the collection of the amount which is claimed from 
him. As we look upon the case, the plaintiff has failed to 
show anything which entitles him to equitable relief. It is 
no doubt true that the defendant, in as much as In furnishing 
water to its inhabitants it is not exercising a municipal 



..vCoogIc 



154 DAUPHIN COUNTY REPORTS. Voi. 8. 

Balthaier Harlacliei vi. The Bonragh of Steelton. 
function, but in respect thereto Is in the position of a private 
water company : Fund Society vs. Philadelphia, 31 Pa. 175 ; 
Wheeler vs. Philadelphia, 77 Pa. 338 ; Appeal of Grnmm, 12 
Atlantic Rep. 855 ; Girard Life Ins. Co. vs. Philadelphia, 88 
P»- 393 ; Smith vs. Philadelphia, 81 Pa. 38 ; Rieker vs. Lan- 
caster City, 7 Super. Ct. 149, has no right to make arbitrary 
and discriminating rates for the water it furnishes, hut is 
bonod to treat all with reasonable equality. Vet we are not 
satisfied, after an examination of the ordinances which fix the 
water rates, that the defendant has unfairly discriminated 
against the plaintiff, or, in other words, that the rates fixed 
for boarding houses are unfair or unequal as compared with 
the rates fixed for other consumers of water In the borough. 
A comparison of the rates for dwelling houses and hotels with 
those for boarding houses will hardly show that there is any 
tinreasonable discrimination against the latter. For {^vate 
dwellings six dollars is charged for hydrant in yard and spigot 
la kitchen for one family, and for each additional spigot one 
dollar, and for each additional family four dollars, and for 
hotels fifteen dollars is charged for one or two hydrants or 
spigots with or without basins. In boarding houses the rate 
is dx dollars for each five boarders or roomers or fraction 
thereof above the first five. Ko charge is made for use of 
water by boarders until they number more than five. In 
dwelling houses the rate is two dollars for each self-closing 
water closet and six dollars for not self-closing, while no 
charge Is made for water closets for boarders in boarding 
houses unless the boarders number more tlian five, when a 
charge of two dollars is made for each five or fraction of five 
above the first five boarders. It will appear from this com- 
parison that the first five boarders and the owner of the lx>ard< 
ing house and his family may use the water for the same rate 
which each dwelling bouse containing one family pays, no 
liability attaching for the use of the water by boarders tintil 
they reach the number of six. And although as much is 
charged for one boarder as for five after the first five, yet for 
the first five nothing is charged. However this may be, it is 
evident there cotild be no fixed rate established for boarding 
honses, wliere the number of the occupants is constantly 
changing and the quantity of the water used continually 
varies, as there can be for a dwelling house, whne the nnm- 
ba using the water is matt or less permanent. Under all the 
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evidence submitted In the case we cannot say that the rates 
fixed by the ordinance for boarding houses are disciiminatinf; 
or nnfair, or that the method of computing the charges for the 
water furnished to them is capricious or arbitray. Upon the 
whole case we are satisfied that the bill must be dismissed. 
CONCLUSIONS OF LAW. 
We therefore conclade : 

1. Tliat a municipal corporation is not within the second 
proviso of the seventh clause of the thirty-fourth section of 
the Act of April 29, 1874. 

2. That the plaintiff is not entitled to the remedy against 
the defendant provided by the proviso. 

3. That the plaintiff has shown no ground for equitable 
interference. 

Accordingly we direct the following decree to be entered 
nisi by the prothonotary : 

And now, the day of July, A. D. 1905, 

this cause came on to be heard and was argned by counsel, 
and upon consideration thereof it is ordered, adjudged and 
decreed as follows, viz.: That the bill be dismissed at the cost 
of the plaintiff. 
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Monthly Balancbs of Dairy and Food Division, De- 

PARTMBNT OF Agriculture. 

Dairy and Food Division of the Deparlment of Agricullure 
— Payment of monlkly balances into state treasury. 

Under the general appropriation Act of 1905, the balance on hand 
to the credit of the Dairy and Food division of the Department of Agii- 
cnltuie, arising from licenses, fioes and alt other sources, except the 
appropriation made in said act, must, on the first day of each month, be 
^d into the state treasury for the use of the commonnealtfa ; bat all 
bills properly contracted, prior to that date, should be met ont of 
moneys on hand, np to and InclndinK the last day of the month. 

Attorney Genetal's Department. Opinion to O. D. 
Schock, assistant Dairy and Food Commissionei. 

Carson, Attorney General, July 18, 1905. 

Replying to the request of the Hon. N. B. Critchfield, 
secretary of agriculture, presented to me through yon, for an 
opinion as to the payments which shonid be lawfully made 
for services, material, etc., performed or delivered in May, 
1905, out of the unexpended surplus remaining to the credit 
of the account of the Dairy & Food division, I answer that 
the matter is entirely covered by the proviso to the general 
appropriation act, which reads as follows: 

"Provided, that all sums of money remaining on hand to 
the credit of the Dairy & Food division of the Department of 
Agriculture on the first day of June, 1905, and all sums of 
money which may be thereafter received by said division aris- 
ing from licenses, fines and all other sources whatsoever, ex- 
cept this appropriation, shall, on the first of each and every 
month, be paid into the state treasury for the use of the com- 
monwealth." 

In my judgment no payments can be made except for 
such items as are included in the regular vouchers represent- 
ing services, material, etc., performed or delivered during the 
month of May, 1905. The line most be drawn here and can- 
not be extended. The duty of turning over the balances at- 
taches immediately after the first of June, 1905, but I am of 
opinion that any bills properly contracted by yonr department 
prior to that date can be, and should be met out of the moneys on 
hand up to and including the last day of May, 1905. Should 
any balance remain after making such payments, of course such 
balance should be turned over, bnt the balance existing on 



.., Google 



1905. DAUPHIN COUNTY REPORTS. 157 

Pom of Deed to State Live Stock Sanitary Board, 
the last da7 of May is certainly a proper fund out of which 
payments can properly be made for items of service or material 
arisiog out of contracts, either express or implied, which are 
made prior to that date. The act is explicit upon this point, 
and the matter needs no further discussion. 



Form of Dbbd to State Live Stock Sanitary Board. 
Siaie Live Slock Sanitary Board^Form of deed for farm 
purchased for purpose of Board. 

Tb« deed for a farm purchased b; the State Live Stock Sanitary 
Board, for the purpose of condnctiag research noik, should convey the 
tiUe from the grantor to the State I,ive Stock Sanitary Board, for the 
nse of Commonwealth of Pennsylvania. 

Attorney General's Department. Opinion to Leonard 
Pearson, Secretary of State Live Stock Sanitary Board. 

Fleitz, Deputy Attorney General, July 19, 1905, 

I am in receipt of your letter of recent date, in which yon 
state that it is proposed by the State Live Stock Sanitary Board 
to purchase a farm for its use under authority conferred by 
the Act of Assembly, approved the nth day of May, 1905, 
P. L. 516, for the purpose of conducting research work of the 
diseases of animals, and asking for an official opinion as to 
the form of the deed that should be used in this transaction. 

I have given the matter special consideration and in view 
of the fact that the State Live Stock Sanitary Board is com- 
posed entirely of state officers who hold their positions on this 
board by reason of their official capacity in various other de- 
partments of the state government, I am of the opinion and 
advise you, that the deed for the said farm shonld convey the 
title from the grantor to "The State Live Stock Sanitary 
Board for the use of the Commonwealth of Pennsylvania." 
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Expenses of Game Commissionbrs. 
Board of Game Commissioners — Payment of expenses of 
members — Ads of June 2^, '*P5, ttnd May zi, igoi. 

Under the Act of May 21, 1901, the members of the board of game 
commisBioners may be paid their actual expenses incurred in the per- 
fonnance of their official duties out of the fund arising from penaltiea 
collected by the game protectors appointed by the board. 

Attorney General's Department. Opinion to Joseph 
Kalbfus, Secretary of the Game Commission. 

Fleitz, Deputy Attorney General, July 19, 1905. 

I am in receipt of your letter of yesterday, in which you 
ask for an official opinion on your legal right to pay the actual 
expenses incurred in the performance of their official duties by 
members of the board of game commissioners, oat of funds In 
your hands other than those appropriated by the Legislature 
for other specific purposes. I understand that you have a 
fund arising from penalties collected by game protectors ap- 
pointed by your board, which may be expended by you for the 
use of the game commission. 

I have made a careful examination of the acts of assembly 
covering this matter, and find that the Act of the 25th day of 
June, 1895, entitled "An act to provide for the appointment 
of game commissioners for the commonwealth of Pennsyl- 
vania, defining their duties and empowering them to appoint 
game protectors,' ' contains the following language In the latter 
part of Section 4 : "Provided, That no commissioner, pro- 
tector or other ofBcer, authorized by this act shall claim or re- 
ceive any compensation for his services or for expenses in- 
curred in the discharge of his duties." This standing alone 
and unmodified in any way by subsequent legislation, could 
bear no other construction than that no part of any money 
coming into your hands, either by appropriation made by the 
Legislature or otherwise could be tised for the purposes therein 
set forth. 

I find, however, that on the 21st day of May, A. D.. 1901, 
Governor Stone approved an act entitled "A supplement to an 
act, entitled 'An act to provide for the appointment of game 
commissioners of the commonwealth of Pennsylvania, defining 
their duties and empowering them to appoint game protectors,' 
approved the twenty-fifth day of June, Anno Domini one 
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thousand eight hundred and ninety-five ; extending the powers 
of said protectors, making disposition of fines received by 
them, and regtilating their pay." Section 5 of said supple- 
ment reads as follows: "That the game protectors, so ap- 
pointed, shall receive salary or pay per day, as may be agreed 
npon by the game commission , with expenses not to exceed 
two dollars per day outside of traveling expenses, said expense 
account to be itemized and presented under oath. All moneys 
coming to any game protector as his part of any fine or 
penalty, under existing law, wherein he is the prosecutor, 
shall belong to the game commission, and shall be surrendered 
by said protector to the secretary of the said commission for 
its use : Provided, That the combined expense account of the 
game commission shall not exceed the amount set apart by 
law to their tise-" 

It is clear from this language that the legislature intended 
by this supplement to the Act of 1895 to provide for the pay 
of the game protectors and to create a fnnd from the fines or 
penalties collected which should belong to the game com- 
mission, and to be used in its discretion fo|r the payment of 
expenses and generally carrying the law into effect. I am 
therefore of the opinion and advise you, that under the au- 
thority conferred by the Act of the 21st day of May, 1901, 
you have a right to pay the expenses of the game commission 
from this fund so collected and turned over to you by the sev- 
eral game protectors of the commonwealth. These expenses 
should be restricted, however, so as to include only such items 
as were made necessary in the performance of their official 
duties as members of the game commission. 
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Appropriation for Statb Hospital for thb Insane 
at norristown. 

Appropriations — Deviation from requirements of ad — Ad 
of May It, igos- 

Wlien an act of aMetnbl j making an approplatloti for the conitnic- 
tion of temporary watde to relieTC the overcrowded condition cf an in- 
sane hospital requires the cotutrnctiou of the buildings in accordance 
with plans snd specifications mentioned In the act, and it afterwards de- 
velops tbat the hnildiags cannot be conatrected in accordance with aaid 
plana and specifications within the appropriation made in the act, the 
tmstees of the hospital ma? modify the plans to an extent sufficient to 
bring the cost of the bnlldlnga within the amount of the appropriation, 
if the buildings constructed iu accordance with the modified plans snb- 
atantially comply with the requirements of tlie act. 

Only the gravity of the Bltnatioa and the Imperative necessity for 
the new boildlnga justified a deviation from the language of the act 
making the appropriation. 

Attorney General's Department. Opinion to trestees of 
State hospital for the insane at Norristown. 
Carson, Attorney General, July 21, 1905. 

I have your letter written in behalf of the trustees of the 
State Hospital for the Insane for the Southeastern District of 
Pennsylvania at Norristown. Yon call my attention to the 
recent Act of Legislature, approved May 11, 1905, making an 
appropriation in the following language : 

"For the purpose of erecting, completing and furnishing 
■with all necessary equipment four temporary ward buildings, 
for the accommodation of the patients, in said hospital, now 
confined in corridors and other unsuitable quarters in the 
present hospital buildings ; said temporary wards to be fire- 
proof, one story in height, well lighted, properly heated and 
ventihtted, with all modern sanitary appliances and arrange- 
ments, and according to plans and specifications now on file 
In the office of the auditor general the snm of seventy 
thousand dollars, or so much thereof as may be necessary, 
said sum to include all costs and expenses Incident thereto ; 
and that, in order that the needed relief may be available for 
the patients in said hospital In the shortest possible time, It is 
hereby directed that tiie contract for the above mentioned 
temporary wards shall be let within thirty days after the 
approval of this act. ' ' 
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Apim^wimtloB foi SUts HcMpital for the lamtte «t Wbtf li tow u . 

You statethat^in pannace of tUs Act Ihe trostees ^Vtf -^ 
tl»d farbkUfOTtbeconstnictioaDf tbcbiiildfliga'aceertSfaig'' 
to-ttaepUns'iiMnl&mcdinttie BtatnM ; tlurt^'tluse plans sod - 
speDlfieatioB8iprevid«d (at a fire-pnKrft>tUldlbt('c«ta9tniet«d of 
coiTvgated Jroni Uiat-elg^t bids were tec*i«sd frota reBpon^^ 
sible bidden, and «!! of them exceeded- tbeapprft^latiDti' by ' 
more thoD itm'< thonaand dollanl ; attd thut the apt»6priatiotl- 
of seventy thmnuid d<dlan xelated to the tiinilihiag* and' 
equipment, as wdl aaHie boMdtegs-, white itlie 4dds lemtred 
weie-for the btdldlnj^s alone ; 70U state ^itiiet thati after the ' 
bids were opened,' aOd it waa discovered tbat-a contnet coold 
not be awarded' on tbe plans provided' for In tbtf act, the 
architect revised his plans, substittltiog wood for cormgated 
iroq, and makit^. varians other changes lA^by the bids liad ' 
been brought within the amotmt authorized by the A(it of ' 
AsBcmblj, and that there woald be a snffldefltitautrghi'to ipro- 
Tide for the ftumishing, If contraction wcR!«D»di!"accon3ing'' 
to- the revised pUt». Yon state forthet thstthew plan« 
dqwited widely from those that anerefemtd tbin'theAct of- 
AisemUy, as omfileiln the auditor geneml'sofifoe, and fnrtfeer" 
that it is impossible to construct and «quip the! bttiltfiogftn' 
thciamotmtappiopriatecl if the plans Bpttdfied'ln the aot shall 
beiioUowed. 

Yon ask .whether the trustees wotdd be justified' in ' 
adopting, thet changed plans,' wherdry the' cost could be ' 
brvoght within the amount of the'appropriatlMr,'and'y(Hi-:Bsk'' 
fnztlier whether, If thetmsteessre not JostiAtd fai ao dcdog, 
they have' any duties whatever to perfofWtudflt 'the act' 
because of the 'insdfiScdeiiey of tfaeai^nopiirlatlbn' tor the 'pur- 
pose- spcdfiedj 

I reply thstthls-ls a deUcate ' question and^ only the 
gravity of 'the^sltaatlon: andtbe imperative QcC^aS^''foF new ' 
buildings would justify a deviatioa fnua the- very ex^Jcit ' 
language of the act making the appropriation. A similar 
question has arisen at Danville, and in a conference with the 
trustees and the auditor general, held at this department last 
week, I suggested that the architect who drew the first plans, 
which are placed on file in the office of the auditor general, 
should be consulted, and that if be could prepare new plans 
providing for a practically fire<proof construction, consisting 
largely of concrete, and would certify that the amotmt of 
wood necessarily involved in said constmction would not 
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ApproprUfloii for State HoipLtal for the luane mt Norriitown. 
interfere with the fire-pnx>f charftcter of the bnildings, prac- 
tically coDsldered, then it ^vrotild seem to me that the reqnlre- 
menta of the act were sabstantially complied with. It must 
be borne in mind that the chief object sought to be remedied 
by this legislation is the scandalotuly crowded condition of 
these hospitals, and it would be sticking in the hark to deny 
relief to the nnfortnnate Inmates because the appropriation , 
made for this porpose proved to be inadeqoate to cover the 
expense of the buildings as originally planned. It most be 
observed that there is nothing whatever in the act which 
requires the buildings to be of corrugated iron. The main 
requirements are that the temporary wards shall be fire-proof, 
one story in height, well lighted, properly heated and 
ventilated, with all modem sanitary appliances and arrange- 
ments. 

It is true that the further statement is made " according 
to plans and specifications now on file In the office of the 
auditor general, " but to give a contioIUng operation to this 
portion of the statute would be to defeat the main purpose <^ 
the law. The statute must control the plan and not the plan 
the statute. The statute cannot be changed, the plan can be 
changed. The law certainly does not require the performance 
of the impossible, and there is a long line of decisions that 
where, for any reason, it is physically impossible to comply 
strictly with the directory part of a statute, that portion may 
be ignored so long as the primary Intention of the legislature 
is carried out and a substantial compliance is practicable. 
Hence, In my opinion, the sensible and proper thing to do is 
to have the ardiltect modify the plans, requiring him, how- 
ever, to certify that, in his judgment, the new plan is of a 
practically fire-proof construction. This being so, the duty 
remains npon the trustees to carry out the terms of the 
statute so that its benefident purpose may not be defeated. 
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In Estate of Jbkohb T. Basnitz, DBcbasbd. 
Wills — Advancements. 

It ii Mttled bj abandant snthorit^ that a debt mar. by a teitator, 
be converted into an adTancement, altbongfa the child from wboae •hare 
in the decedent's estate the deduction ia to be tnade, was not a party to 
it and had no knowledge of an intention to effect a coveralou. 

It ia aln well Mttled that a debt may be tamed into an advance- 
ment, after the remedy for the debt is barred by the itatnte of limlta- 
liona. All that ia easential ia that the intention to change be nianif eated 
by clear and poaitive evidence. 

Testator'! will provided Inter alia oafollows: "After the death of my 
said wife Uary H., or when my yonngeit child ihall arrive at the age of 
twenty-one years, whichever event shall happen first, I order and direct 
that all my estate real and peraonal, not herelnbefoTe disposed of, shall 
be Bcdd at public or private aale, aa may be deemed beat, and the pn>- 
cecda arising therefrom, after my said wife Mary H. (if livii^) shall 
have received her dower interest according to law, shall be equally di- 
vided amongst all my children, (stthjecl to such advancements as have 
been or shall be made to them or any of them)." In an account book 
kept by testator were several charges against one of his sons, after which 
were written in testator's handwriting "To be charged as part of his 
legacy." There were also fonnd three notes signed by the son on the 
bockofwhichwerewritteuin the testator's handwriting "To be charged 
as part of his legacy." There were no dates to these endorsements. 
Held upon exceptions to auditor's report, that the amounts charged in 
the book and the amounts of the notes were sdvancements. 

BxceptioQS to Auditor's report. Orphans Court of Dau- 
phin Cotuitr. 

Hargesi & Hargest, for exceptions. 

D. S. Seiiz, contia. 

Weiss, P. J. February 22, 1905. 

Jerome T. Bamitz died testate September 12, 1902, and 
left surriving: him a widow and seven children, one of whom, 
James D. Bamitz, is the contestant in this case. 

His will is dated May 22, 1S8S, was probated September 
20, 1902, and in it, among other clauses, after making pro- 
vision for hiswife, is contained as follows: "Alter the death 
of my said wife Mary H., or when my youngest diild shall 
arrive at the a}(e of twenty-one years, whichever event shall 
happen first, I order and direct that all my estate real and 
personal, not hereinbefore disposed of, shall be sold at public 
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la BiUte of Jeroma T. Bandtz, DeccMcd. 
or private aaie, aa tn^y .btt dcetne^ bnt,- aad<the prececds aris- 
ing therd'rom, after mjr said .wife. Max;. H. (if living) shall 
have received her dower interest according to law, shall be 
cqaally divided amongst all my children, (sabjcet to such ad- 
vancements as have been or shall be made to thetn or any of 
them) as follows, Janies D. Bainitz, QUzabeth K., inter-- 
muried with John R. Shqemo^^,, Charley . H. Barqitz, 
G#Q)^ F. Baniitz, MaryC B^^aitz, Alice B. Baioitz, and 
lAtrobe M. Bamitz, share andsharc-alike." 

Among his effects was fonnd a book labeled ^'Day Book*'. 
"J, T. Bamitz", on page 86 of which is written in the testa- 
tor's hand-writing in pencil "1884", and in ink: 
"James D. Bamitz Apct . Dr. 

To five hundred doUan paid for support of child 500.00 
1885 
Feb. 5, Paid to M. Ho^ (lawy« Akson) for Jim. 35.'00 

To be chafed as part of 

bis legacy $S35-oo 

1897. 

April 19 Paid to J. D. B.:on account to be charged as 

pMtof his legacy 100 00 

and three notes of which tiie following are copie5^ 

"Ai:ron, O., Dec. 12, 1883. . 

One 3rear after date. I promise-to pay to- the order, of J. T, 
Bamitz two hundred and fifty dollars at valne received. 
James D. Barnitz." 
"Akron O.i Mch.' rath, 1884. 
$150. 

Ninety days after date I promise to pay, to tjie order of J. 
T. Bamitz 01 order one hundred and fifty dollars at Valne re- 
ceived. Jas. D.:Bm>itz.'-' 
Due Jnne loth, 1884. 

"Akron O.i Jtmeio, 1884.. , 
dol^ , 

Kioety after date J promisci to pay- to the order of. :.J . T r ' 
Bantitz one hundred and fifty-daUars atno-inteiest.. 
Value received. Jas* D. Bartutz. 

On the baok itf enob of.the-tlHree.noteB,is written in -ink i: 
•tad m the hmdwriting of the testatoc, the 'wosdv 
"To be charg^ asipart of-kia legacy.". 
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There is no date to the JndorsemeDts on the notes, not is 
theie a date to the words set opposite to tbe charge in figures 
$535-oo in the day book "to be charged as part of his legacy", 
which words are apparently in the same ink as the entire en- 
try of "1897 April 19", thongh different in the color of the 
ink from tbe rest of the entry on the stated page in the day 
book. 

The words * 'to be cliarged as part of his legacy' ' bear no 
signature. 

The testator died possessed of personal property and real 
estate, and at a conference had by tbe members of the family 
it was agreed that James D. Bamitz was to be paid a full 
share with the other children out of the personal effects and 
that the matter of the moneys charged, loaned or advanced to 
him should be adjusted or determined upon a distribution of 
the proceeds of tbe real estate. 

The real estate was sold, an account presented to and 
confirmed by the court and an auditor appointed to make dis- 
tribution of the balance in the hands of the executrix. 

James D. Bamitz made claim for an allowance of a full 
distributive share without any deduction for the moneys re- 
vived by him from his father during the latter's lifetime. 

On behalf of the executrix of the will, it was claimed that 
the payments made by the father to his .son were advance- 
ments and as such should be deducted from the distributive 
share otherwise anardable to the latter. 

The auditor in his report deducted the sum of eleven 
hundred and eighty-five ($1185) dollars, which is the aggre- 
gate of the moneys received by James D. Barnitz from his 
father, from his distributive share, to which exceptions were 
filed and are now before us for consideration. 

The day-book was atone time Intended to charge the son 
James with an indebtedness, and the notes were in like man- 
ner evidences of indebtedness. 

There was, however, entered in the book, as well as en- 
dorsed on each of the notes, by the testator, though unsigned, 
the statement "to be charged as part of his legacy". When 
this entry was made, and when the statements on the notes 
were written does not appear with any certainty. 

It is reasonable to assume that the statements are not 
contemporaneous with the charge or charges in the book, nor 
with the dates of the notes. They were debts, and the writ- 
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In Estate of Jerome T. Bvnitz, Deceaaed. 
ten statements nbenever made, were manifestly intended to 
stamp npon the entries and the notes a different character. 
II they were thereby converted into advancements, there 
cotild not be thereafter a. recovery upon them. It was an act 
of the testator complete and unchanged in his lifetime, where- 
by he divested himself of all property in the moneys thereto- 
fore or at some time theretofore recoverable, which was to 
take efiect in possession after his death. 

It is settled by abundant authority that a debt may, by a 
testator, be converted into an advancement, altbongh thechild 
from whose share in the decedent's estate the deduction is to 
be made, was not a party to it and had no knowledge of an 
intention to effect a conversion. 

It is also well settled that a debt may be turned into an 
advancement, after the remedy for the debt is barred by the 
statute of limitations as this debt was at the time of the death 
of the testator. All that is essential is that the intention to 
change be manifesfed by clear and positive evidence. 

In the case under consideration all the notes given by 
the son to the father bear date prior to the date of the execu- 
tion of the will, anil the entries in the day book, except that 
of April 19, 1897, wherein the father states that he paid to J, 
D. B., evidently intending his son. "on account to be chained 
as part of his legacy" S 100., also antedate the will. 

The endorsements and entries do not bear the signature 
of the father, and are not evidenced by the solemnities re- 
quired in a will. 

But the statements declare unmistakably that the relation 
of debtor and creditor was to cease and it follows that after 
their making them there could no longer be a recovery on 
the book account and the notes, even if at the time the stat- 
ute of limitations could not have been invoked by the debtor. 
The statements or declarations made by the father were in- 
tended to effect a change, and the natural inference is that 
the change made in writing and in apt language, was intended 
to convert and did convert the debt into an advancement. If 
this is so, the amount received by the son from the father is 
deductible from the former's distributive share even if the 
father had died intestate. 

The provision in the will that the proceeds of his proper- 
ty shall be equally divided amongst all the testator's children 
"subject to such advancements as have been or shall be made 
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to them ot an7 of tbetn" share and share alike, in view of the 
foregoing, frees the case from the objection urged by the 
claimant's counsel that be contemplated advancements, strict- 
ly speaking, and did not refer to specific debts changed by the 
terms of the will into advancements. If the written state- 
ments were made prior to the date of the will, the direction In 
the will is clear. If they were made after the date of the will, 
they were none the less advancements and attach nnder thfi 
language "as have been or shall be made". 

It must be taken that the declarations in the day book 
and on the notes "to be charged as part of his legacy" to- 
gether with the provisions in the will, constitute a charge a- 
gainst the distributive share of James D. Batnitz. 

The ground upon which this case must rest is upon the 
direction by the testator in his last will that the proceeds of 
his property shall be equally divided among all his children 
subject to any advancement made to any child or children at 
the time of its execution or thereafter to be made, and upon 
the declarations made in writing by him in his day book and 
endorsed on the notes unrevoked , that the debts theretofore ow- 
ing by his son James D. Barnitz shall be charged against his 
legacy by which term was intended his distributive share in 
the estate of his father. 

The exceptions taken to the report of the auditor, all of 
which relate to this subject-matter, must be dismissed, and 
the report confirmed, which js accordingly done. 



DcizcdbvGoOglc 



DAUPHIN COUNTY REPORTS. 



Fish Baskets. 



Fish baskets — License to maintain for the purpose of taking 
eels — Act of April zy, 1903. 

Under the Act of April 27, 1903, P. L. 319, a liceoae to operate a fish 
basket with wing walli for the parpoee of taking eela confer! that privi- 
lege only on the person named in the license, and that person alone has 
the right and authority to operate a fish hasket constructed in accord- 
ance with the law. 

The dlscretiouarj power of the CammiBsioner of Fisheries in raatteia 
of this kind ia broad enough to permit him to deviate from the strict let- 
ter of the law in individual cases where such a constraction wonld work 
a manifest hardship to an honest holder of a license, who might, for some 
unforeseen reason, snch as a temporary physical disability, find it neces- 
sary to have assistance in fishing the baaket, or to have work done tem- 
porarily by some one else under his direction and authority, bnt in all 
anch caaes the written permission of the department should first be ap- 
plied for and obtained. 

Attorney General's Depattmeot. Opinion to W. E. 
Meehan, Commissioner of Fisheries. 

Flhitz, Deputy Attorney General, September 27, 1905. 

I have before me yonr letter of recent date, in which you 
ask to be ofBcially advised whether the license to operate a 
fish basket with wing walls for the purpose of taking eels, 
under the provisions of the act of April 27th, 1903 (P. L. 
319,) is to be considered as a privilege granted to a particular 
person or a permit issued for the use of a specific apparatus ; 
in other words whether it is the person or the thing to be 
operated which is licensed by the state. 

In order to arrive at a proper conclusion, it is necessary 
for us to consider the langtiage of the act so that the intention 
of the legislature may be understood. The law distinctly pro- 
vides that the license is to be issued to a person who must be 
a citizen of this commonwealth ; that the written application 
made to the department for the granting of the license must 
bear " the name, and place of residence of such applicant and 
his description as near as may be" ; and that the said certifi- 
cate or license when issued, " shall authorize the owner there- 
of to take eels from the waters of this commonwealth as pro- 
vided in the first section of this act. Said certificate or license 
shall not be transferable, and shall be exposed for examina- 
tion upon demand. " 
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In the light of tUs langnage It Is perfectly clear that the 
intention of the legislature was to permit eels to be taken in 
this manner by certain persons duly licensed by the depart- 
ment, under certain restrictions and regulations named in the 
act. It is equally clear, and I therefore advise you, that the 
right granted by the license can be enjoyed only by the 
person named therein, and that this person alone has the right 
and authority to operate a fish basket constructed in accord- 
ance with the law. 

"I desire, however, to advise yon further that your dis- 
cieationary power in matters of this kind is broad enough to 
permit you to deviate from the strict letter of the law in 
individual cases where such a construction would work a 
manifest hardship to an honest holder of a license, who 
might, for some unforseen reason such as a temporary 
physical disability, find it necessary to have assistance in fish- 
ing the basket, or to have work done temporarily by some one 
else under his direction and authority, but in all such cases 
the written permission of your department should first be 
applied for and obtained. 



Fish Baskets. 



Fisk baskets — Moveable boltom — Width between slats — Act of 
April 2j, igoj. 

Dndei the Act of April 37, 1903, P. L. 319, the entire bottom of a 
Gsh basket used for taking eels must be removable, and must be taken 
ont at snuriae and kept out until snnset. 

The half-inch ipace between the slats, required by the act, must ex- 
ist at all times, without regard to the space left when the basket was 
constmcted, or the subsequent effect of the action of the water upon it. 

Attorney General's Department. Opinion to W. K. 
Meeban, Commissioner of Fisheries. 

Fleitz, Deputy Attorney General, September 27, 1905. 

I have before me your communication of the 3oth inst., 
asking for an ofBcial opinion upon several questions which 
have arisen in regard to the proper legal construction to tie 
placed upon the language of the first section of the act of 
April 27, 1903 (P. L. 319,) which reads as follows ; 

" That from and after the passage of this act, it shall be 
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lawful to catch eels in tlie waters of this commcmwealth, by 
use of fish baskets with wing walls; provided, that every 
basket so used shall be made of slats not less than one-half 
inch apart, with a moveable bottom which shall be taken oat 
of each basket so used at sunrise and be kept oot tiotil sun- 
set ; and no bosket shall be used or operated for the taking or 
catching of eels, excepting from the twenty- fifth day of August 
to the first day of December in each year ; provided, that the 
penalty fox n^g said basket at any other time, or in any 
other manner than is authorized by this act, and for catching 
and taking any other fish than eels from the streams ot waters 
of this commonwealth by the use of sach baskets, shall remain 
as heretofore. " 

You asked to be advised on these two points : 

t. Whether the words " with a moveable bottom, which 
shall be taken out of each basket so used " mean that the en- 
tire bottom of the falls must be taken out or only a portion 
thereof. 

2. Whether the words " That every basket so nsed shall 
be made of slats not less than one-half inch apart ' ' mean that 
this space shall be determined at the time the basket is con- 
structed or after it has been placed in position to be fished, 
and after the wood is swollen by contact with the water. 

In reply to the first question I beg to say that, giving the 
words nsed by the legi^ature their proper meaning, it is 
obvious that the word "bottom" means the entire bottom 
and not a portion thereof. I therefore advise you that, to 
comply with the letter and the spirit of the act, the entire 
bottom of the fall must be removable and taken out, in 
accordance with the provision of the law, at sunrise and kept 
out until sunset. 

In regard to your second question, the evident intention 
of the legislature was to provide for a space of not less than 
one-half inch between the slats in the l^sket while the same 
was being fished, in order that small fish drawn into the 
basket should have proper means of escape. It therefore 
follows that the space provided by the act, to wit : one-half 
inch between the slats, must be preserved at all times without 
regard to the space between the slats at the time the basket 
was constructed; otherwise, any person charged with a 
violation of the law In this regard might set up the plea, that, 
at the time the basket was constructed, a sufBcient space had 
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been left to comply with tbe reqairements, bat that by con- 
tioued exposure to the water the wood had become swollen 
and the space correspondiDgly decreased. I am therefore of 
the opinion, and advise you, that the half-inch space between 
the slats provided for by the act must exist at all times. Any 
deviation therefrom constitutes an offense which should be 
properly and promptly punished. 



In thb Matter op Objections to Certificate of Nomi- 
nations Nominating W. W. Wallower as County 
Commissioner ; Rudolph K. Spicer as Recorder ; 
John J. Noll as Register ; James H. Novinger as 
Director of the Poor ; and L. W. Hoover as Audi- 
tor, AS THE Candidates of the Democratic Party 
of Dauphin Codnty. 

Nomination of candidates — Party rules — Rali/icalian of ir- 
regular changes. 

Themembersof spoUtictl part; can, of their own accord, aaaemUe 
and ordain or change any ralea, ot ratify any propoaed mles not In 
riolation of atatnte law or public policy. Snch action would b« the 
highest expieaaion of the party's will and, by whatever proper meana 
assembled, would he the sovereign act of the party. 

NominatiDiiB made by the collective body of a political party would 
be valid. 

If a county committee has proceeded in accordance with party 
mlea in making important changes In party government, it requires a 
repudiation by the votera to nnlify i[a action. 

If, in an effort to change the rules, important requirements of the 
mlea have not been observed, It require! an affirmative majority vot« to 
give aanctlon to the action. 

The county committee of the Democratic party of Dauphin county 
changed the method of making party nominationa from the delegate 
ayatem to the direct vote or primary election system. In making this 
change, the party mles governing such changes were not strictly fol- 
lowed. Notice of the time of holding the primary election was given 
by the county chairman, and three thousand three hundred and thirty- 
alz votes were cast for tbe different candidates. The candidates receiv- 
ing the largest number of votes, were duly certified as the nominees of 
the Democratic party. Objections were filed on the ground that the 
change In the method of nominating candidates had not been made In 
accordance with the rulea of the party. Held, that the action of the 
voters at the primary election was not a ratification of the new mlea, 
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Objections to certificates of nomination. C. P. Datiphin 
Cottnty, No. 395, September term, 1905. 

James A. Stranakan and Charles B. McConkey, for ob- 
jections. 

Snadgtass & Snodgtass and Wm. K. Myers, contra. 
Weiss, P. J., September 27, 1905. 

A certificate was filed in the office of the Connty Com- 
missioners of Daaphin County August 7, 1905, which de- 
clared that William W. Wallower was nominated by the 
Democratic Party of the county for County Commissioner ; 
Rudolph K. Spicer for Recorder of Deeds and Clerk of the 
Orphans' Court ; John J. Noll for the office of Register of 
Wills ; James H. Novinger for that of Director of the Poor ; 
and L. W. Hoover for County Auditor. An amended certifi- 
cate of nomination was filed in the same office September 6, 
1905. 

Objections were filed August 22, 1905, to the nomination 
certificates of the stated nominees, which on September 12, 
^905. were heard and submitted for determination. 

The rules of the Democratic party of the county, in force 
prior to 1905, provide, among other things, that they "may be 
repealed or amended by a majority vote of the members of the 
Democratic county committee at a meeting called for the par- 
pose of considering such repeal or amendment, bnt no amend- 
ment or motion to repeal or alter these rules shall be acted 
upon by the committee for at least one month after it has been 
presented to said committee, at a regular or special meeting, 
due notice of all regular or special meetings being given by 
the chairman to each member at his post-office address and by 
publication in at least one newspaper in Harrisbtirg. " They 
also require the presence of "at least a majority of the mem- 
bers" of the county committee to make amendments to the 
rules ; that five days' personal notice be given by the chair- 
man to the members of the county committee "and ten days' 
publication in one newspaper" of all meetings, and that "the 
county convention shall be held at such time as directed by 
the county committee" which is composed of one person from 
each election district and is the governing body. 

The method by which nominations of candidates for 
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county offices were made was by what Is sometimes called the 
delegate system. 

A change in the method of nominating candidates was 
discnssed and desired by most of those actively interested in 
the management of the party's affairs, and at a meeting of the 
county committee held Apiil 3, 1905, amendments to the rules 
were proposed by one who held a proxy and entitled, as he 
says, to sit in that meeting only, bnt not acted npon, which 
were on motion referred to a snb-committee of three, which 
was authorized and empowered to report a code of rules at a 
subsequent meeting not earlier than one month thereafter. 
Some weeks later the committee of three was appointed by 
the chairman, one of which was the member sitting In the 
April meeting by proxy. Proposed amendments were to be 
in the possession of the county committee for consideration 
one month before, and for intelligent, action. 

A meeting of the county committee was held May 17, 
1905, at which amaiorityof the members were present, where- 
at a report of the committee of three, unsigned by one through 
no omission by him, was presented which contemplated a 
change from the delegate system to the primary or direct vote 
method of making nominations for county offices. 

A motion to adopt the proposed amendment begat con- 
siderable opposition by reason of the Infraction of the rule 
that they may not be acted upon by the committee until the 
expiration of one month from their presentation. 

But the advocates had evidently made accurate calcula- 
tion as to the probable result, and the motion to adopt the re- 
ported amendments was declared carried. 

The complement of the county committee is one hundred 
(100). There were at that time twelve vacancies and present 
at the meeting of May 17, a few more than fifty persons en- 
titled to seats in the committee, and acting. 

Whether called amendments or a code of mles, they con- 
stitute a fairly complete chart for the government of the po- 
litical affairs of the party. They direct that two weeks' notice 
of the time fixed for holding the primary election shall be 
published in at least one of the Harrisbnrg daily papers and 
provide for a return of the vote to be presented at a meeting 
of the county committee for the purpose of counting the votes 
returned and issuing certificates of nomination to the chosen 
nominees. 
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A call was issued by the chairman Id b newspaper of 
general, circulation, July 22, 1905, which designated August 
5, 1905, for holding the Democratic primaries, and gave di- 
rections respecting the retnms and computation. He also 
prepared precepts for the members of the committee to make 
known to the Democratic voters the time and place foi hold- 
ing the primary elections, the purpose, and the fact that vot- 
ing will be direct for the candidates, together with instruc- 
tions to the county committeemen defining their duties. 

The notices were sent ont on Monday preceding the 
primary election and the tickets on Wednesday preceding 
August 5. 

The question raised for decision is the vaUdity of the 
nominations made after the changed rules were adopted by 
the county committee on May 17, 1905. They were adopted 
at the meeting held that day, notwithstanding the rule there- 
tofore in force which reqntred that a motion to repeal or alter 
the rules shall not "be acted upon by the committee for at 
least one month after it has been presented to said committee 
at a regular or special meeting," due notice whereof was to 
be given by the chairman to the members of the committee. 

It must be assumed that the Democratic party of Dauphin 
county, through properly constituted agencies, adopted the 
rules governing its affairs prior to May 17, 1905. By those 
rules the county committee became the governing body and 
was charged with the duty of organization and with the 
management and conduct of its fortunes. Authority was 
given to that committee to "repeal or alter" the rules in the 
manner prescribed. 

The committee acttd in disregard of the rules called into 
being by the Democratic party, in making or attempting to 
make a radical change in the method of nominating candidates 
for the county offices, and if this were the only feature pre- 
sented for consideration, it would probably be the duty of a 
court to decide that the amendments or code of rules were not 
properly adopted. 

At the meeting of the committee on April 3, 1905, Dennis 
McCarthy was unanimously elected chairman and O. C. Ben- 
der and Aaron F. Klugh in like manner secretaries of the 
county committee, for the ensuing year. 

Whether authoritatively acting in hie capacity as chair- 
man, or a? an individna), McCarthj' invited the Democratic 
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voters of the county to assemble on August 5, and make 
nominations foi county offices by ballot, In which he stated 
that the candidate receiving the greater number of votes 
should be declared the nominee for the dtsignated ofiBce and 
that the returns were to be computed ou August 5, 1905. 

This communication, published at least ten days before 
the day fixed for the primary election, afforded intelligence to 
the Democratic voters which enabled them to act or decline to 
act in conformity with the call, and to determine whether 
they desired to make nominations by a direct vote. 

At the time named three thousand three hundred and 
thirty-six (3336) votes were cast for the various candidates, 
wbich was not as great in number by many votes as were cast 
at some general elections by the Democratic voters of the 
county, " 

It was however generally understood that a direct vote 
for the candidates could be cast, and there is no testimony 
that any votes were cast against the proposed change. There 
is nothing shown by the testimony to indicate an absence of 
knowledge on the part of the voters respecting the fact that a 
primary election would be held on a certain day or that the 
subject matter to be acted upon was not fully understood. 
The voters appeared in sufficient numbers throughout the 
different districts in the county to invite the conclusion that 
they did know. 

It is manifest that the body of Democratic voters could 
of their own accord assemble and ordain or change any rules 
or ratify any proposed rules, not violative of statute law or 
public policy, and nominations made by such collective body 
wotUd be valid. Indeed that would be the highest expression 
of the party's will. By whatever proper means assembled, 
that would be the sovereign act of the party. 

The Democratic party knew, or had fairly ample means of 
knowing, that its loUowers'could meet at a fixed time and 
make choice by means of a ballot, of the candidates pre- 
ferred for nomination. All the intending voters of the Demo- 
cratic party of the county did so meet on the same day at well 
known places, and determined by "the highest in vote " the 
nominees for the offices to be voled for at the November elec- 
tion. 

It is undoubted that if the county committee had pro- 
ceeded according to the roles in the matter of making impor- 
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tant changes it would have reqaired a repndiatioti oi an im- 
doing by the voters to nnllify the validity of the action. 

This is so because the committee was entmated with the 
power to repeal or amend the tales. When it is made to 
appear that in an effort to change the rules important requi- 
sites of the rules were unobserved, it required an afSrmative 
majority vote by the members of the party to give sanction to 
nominations. 

What the voters did was not so much a ratification of the 
projected new rules, as it was the exercise by them of the 
supreme power which resided in them to make party nomi- 
nations. 

It may be that the action of the county committee of May 
17, deprived some of those interested in the party, from 
acquiring the knowledge intended to be conveyed under the 
old rules by the required lying over for a period of one month 
of proposed changes In the rules. 

Scant facilities were afforded the electors to vote other- 
wise than what they did. 

But what is more significant, they had knowledge derived 
from the published call and the tickets, and otherwise dissemi- 
nated, and at some inconvenience and pains they could readily 
have voted in accordance with their otherwise actual pre- 
ferences. 

The powers of the county committee are circumscribed 
by the rules ; those of the voting body by the law. Within 
the rules the committee is all potent. Within the law the 
members of the party are all powerful. 

There was not only no protest against the holding of a 
primary election on August 5, but a general acquiescence and 
participation in it by members of the Democratic party, and 
this action must be accepted as a waiver of any irregularity 
in calling it or its results. 

The objectors do not show us that the result of the elec- 
tion would or might have been changed, if the electors of 
districts in which there were no committeemen or in which no 
elections were held, had full knowledge by publication or 
otherwise of the holding of the primary election, nor that 
there is complaint by the electors of such districts. 

The proceedings of probably the majority of the commit- 
tee from April 3, were characterized by a disregard of pre- 
scribed methods, which to say the least, does not merit com- 
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mendation. Actual tnrbuleace was indeed absent, and it is 
the fact that an election was held in which the large bodj' of 
Detncx:ratic electors participated, and of the purpose of which 
they had knowledge and by their votes sanctioned, that im- 
parts verity to their action. 

It is not necessary to declare that the rules adopted at 
the meeting of the committee on May 17, are invalid. 

What we do decide is that the nominatioas made by the 
voters of the Democratic party at the primary election held 
August 5, 1905, were made by competent authority, and that 
the certificate of nominations, though made by persons who 
were also chairman and secretaries under the rules in force 
April 3, was duly executed ; and this because nominations 
certified in substantial compliance with law and expressive of 
the will and action of the highest electoral body ought to 
receive countenance in a court. 

Returns of the primary election held in accordance with 
the published request of July 22 and July 34, were presented 
at a meeting of the Democratic county committee Angust 7, 
1905, and by or before that body computed, the officers of 
which were by the members of that committee "directed to 
certify their nominations to the proper authority." The 
nominations designated in the minutes of that meeting were 
those of county commissioner, recorder, register, director of 
the poor, and auditor. 

There was thus a county committee in undisputed ex- 
istence, elected on April 3, 1903, for one year ensuing, which, 
computed the votes cast August 5, and the proper of&cers of 
which, namely the chairman and secretaries, were directed to 
certify the nominations made, who observed the injunction. 

There is thus a lawful nominating body and a properly 
constituted certifying body, and while there were marked 
irregnUrities, a careful review of the facts requites us to 
adjudge the certificate of nominations valid. 

The prothonotary is directed to certify this judgment to 
the commissioners of the county of Dauphin. 
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In thb Estatb of Mary Hockbr, Lath of thb Borodgh 

OP Stbblton, Pennsylvania, Decbasbd. 

When An aged woman has lived with faer married riater for ten 
7ean, at a member of the famllj, there can be no tecoverj for boaid- 
iag, lodging, wuhlng and care, for the alx yeara immediately pie- 
ceding her death, in the abaence of an ezpreM contract. 

StatementB made by the decedent that abe would make a will in 
favor of hei dster, >o that ihe ihonld have aomething for the work ahe 
had done for her, tbat her riater bad done mnch for her and had taken 
care of her, that she did not want hei aistei to get nothing for her 
tronble, are not anfficient to anpport a claim by tbe ilater for payment 
for the lervicei thus rendered ont of the estate of the decedent. 

Decedent lived with hei married sister for ten yeais. Dnrlng that 
time she did chores abont the house, bat devoted moat of hei time to 
piecing qnllts, the materials for which she pnrchased and paid for. She 
occnpied a room on the second floor aa a sleeping apartment, and had 
some articles stored on the tlilrd story. She took her meals with the 
family, did some marketing and at times looked after the children. She 
was nearly seventy jears of age when she died, and was a person of 
simple habit* and few needs. She left an estate valned at $4,500. The 
slater presented a claim foi {3,130 for boarding, washing, lodging and 
care for six yeara Immediately preceding her death- Heldt on excep- 
tions to the report of an auditor who had disallowed the claim, that a 
family relation was intended to be, and waa estabtlahed, and that the 
claim waa pioperly disallowed. 

Exceptions to Auditor's Report. Orphans' Court of 
I>auphin County. 

R. W. Woods, for exceptions. 

,5". H. Zimmerman^ contra. 

Wbiss, p. J., October 12, 1905. 

Mary Hocker died at the home of her sister, Annie Ix>ng- 
necker and her husband, William Longnecker, in Steelton, 
April 10, 1903. She died intestate and was unmarried. She 
was living with her mother in the village of Oberlin until the 
mother died in 1892, when she brought with her to the house 
of her sister a bedstead, a few chairs, a carpet, and probably 
other articles of furniture, all of insignificant value. Her 
estate amounted to abont four thousand five hundred ($4.,- 
500 00) dollars, and the balance for distribution according to 
a statement of amount reported by the auditor upon agree- 
ment, was three thousand nine hundred eleven and seventy- 
nine one-hundredth (13911.79) dollars. Claim Is made upon 
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the fund in the hands of John Hocker, sdmlnlstrator of the 
goods, etc., as follows : 

"To William Longnecker and Annie Longnecker, now 
foi the use of Annie I^ngnecker, 

To boarding, washing, lodging, and care of Mary Hocker, 
deceased, for six years immediately prior to her death at 
lio.oo per week, . . . . • $3120.00." 

Brothers and sifters, in all seven, snrTived her, one of 
whom, Adam Hocker, died since, who left surviving him six 
children. 

She lived at the honse of her sister ten years, and during 
that time she did chores in and about the house, but devoted 
most of her time to piecing and patcliing quilts, the material 
for which she purchased and paid for. 

She occupied a room on the second floor as a sleeping 
apartment, had some articles which she prized stored on the 
third story, and sat on the first story during working hours, 
engaged mostly in quilting. She took her meals with the 
Longnecker family, did some little marketing, looked aftar 
the children at times, and generally pottered about the 
premises. 

She was nearly seventy years old when she died, and was 
a person of simple habits and few needs. The decedent and 
Annie Longnecker were decended from the same ancestor, 
and their manner of living together has all the indicia of a 
family arrangement. The trend of the testimony — that which 
instructs the understanding and moulds the judgment — leads 
irresistibly to the conclnsion that the family relation was in- 
tended to be, and was, established. No presumption arises 
from the fact that Hary Hocker and Annie Longnecker were 
sisters, that the latter may not recover. Being sisters, they 
lived together under the same roof, ate at the same table, and 
demeaned themselves towards each other as members of the 
same family. 

It must accordingly be found that Mary Hocker came to 
live with her sister, Annie Longnecker, not in the relation of 
one who was Intended or expected -to pay for board, lodging, 
or care, but that she lived with Annie Longnecker on the 
footing of a member of the family, and continued that rela- 
tionship until the time of her death. 

It follows that Annie Longnecker is not entitled to re- 
ceive any part of the fund for distribution by reason of the 
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claim she has presented to the auditor for allowance. 

There was ao contract made at the time Mary Hocker 
came to live with hei sister that she should make payment for 
any necessaries famished, or attention bestowed. 

She was ailing and taking medicine at times, was con- 
fined to the house and bed during several sicknesses, and was 
bedfast a few days during her last illness. The care and 
nursing given her by Annie Longnecker, were snch as would 
naturally appeal to members of a family, and would be dis- 
charged as kindly services, or prompted by the laws of hospi- 
tality,— snch as friendly neighbors might gladly do. 

If appreciable services had been rendered, and family re- 
lations had not existed, or there bad been an engagement to 
pay, recovery might be had according to the terms of the con- 
tract or the value of the services. Usually an implied promise 
to compensate for services rendered is raised. But no snch 
promise is implied from services rendered by and among 
those living together as a family. 

It must also be noted that during the time Mary Hocker 
had shelter at the house of her sister, no demand was made 
by her or her husband for payment of board, rent, or services. 
It is said in Eeeley's Estate, 6 Dist. Repts., 685, that "claims 
which, though on their face accruing for years, are not pre- 
sented as legal demands until alter the death of the alleged 
debtor, come before the court discredited by the claimant's 
own acts, aad every intendment will be made against them." 

After stating in Neal's Executors vs. Gilmore, 79 Pa. 427, 
that ' 'nothing is better settled than that while the performance 
of labor by one for another, raises an implied assumption to 
compensate, yet this implication may be rebutted by proof of 
circumstances showing such a relation between the parties as 
repels the idea of a contract," the opinion of the supreme 
coart proceeds in this language: "In cases of this character — 
claims against the estates of decedents for services rendered 
by members of their family, it is important that the reins 
should be held by courts with a firm and steady hand." 

In Malcontier's Estate, 16 Phlla. Repts., 369, the law is 
again aptly stated: "The claim of the exceptant is clearly 
within the class always regarded by the courts with suspicion, 
and never allowed except upon fall and satisfactory proof, 
that the relation of debtor and creditor was intended by the 
parties, and upon that understanding the services were ren- 
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dcred by tbe ose and accepted by the athct. If tbat be shown, 
then the law will imply a contract to pay a reasonable compen- 
sation. Bnt if it be not shown, then a contrary presumption 
arises, and the claim will be rejected as an 'after-thought.' 
That appears to be the case in the present Instance." 

The decedent was known to have a goodly estate, and 
donbtless was cmsty at times. Nothing was said abont re> 
muneraticw. It may have been entertained, and probably 
hoped that, notwithstanding Mary Hocker may have been 
queer, she would remember her sister in the disposition of her 
property. Disappointment is not a synonym for a promise, 
and "after-thongbt" is not the equivalent of fore-thought. 
Kor does the claim derive support from what Mrs. Cumbler, 
her sister,' testifies. Mary Hocker told the witness several 
years before she died "that she would make a will for me and 
Annie, so that Annie shonld have something for the labor and 
work Annie had done for her." ***** 
' 'And when I took her interest money ont she often said to me 
she wants me to settle up her affairs, so that Annie will get 
something, that Annie does much for her and takes care of 
her. " * * * * * " She did not want 
Annie, of course, not to have anything for the tronble ; then 
she said you bury me, buy me a tombstone and give Annie 
some, and what is left divide between all the brothers and 
sisters living." 

In Neal's Executors, 79 Pa. 427, the plaintiffs stated that 
if the defendants "would stay until they were of age" * 

* * * they "at their death would give them 
what they had." It was held that this was a mere declaration 
of Intention and had ' 'none of the marks of a contract. ' ' 

The law relating to this subject has been wisely and re- 
peatedly settled and it would be useless to cite fuither authori- 
ties. 

It is suf&clent to conclude that the facts found by the 
auditor, are warranted by the testimony, and that he is 
atiundantly sustained by the authorities in his conclusions of 
law. The exceptions filed to the auditor's report are accord- 
ingly overruled, and the report is confirmed. 
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In KB Rbwbwai, Commission Contracts of Sbcuritv I,ifb 

AND Annuity Company op Ambrica. 
Life insufance — Renewal lommission contracts — Discrimination 

between insurants of same doss — Ads of May 7, iSSg, and 

July 2, iSpj. 

ContractB between life InBnraiice cotupaolea and ceitaln claues of 
inanrantB dealgnAted U "adviaoij boards" uid "apecUl adviMiB," by 
which inch inBoranta Teccive commiBiloiiB ot advantagea not given to 
other loanranta of equal expectation of life, violate the Act of Uaj 7, 
18S9, P.L- ti6, BB amended by the Act J nly 3, 1895, P. L- 4]0. 

The yearly renewal commlaaion contract of the Secnrily Life and 
Annuity Company of America, the yearly renewal commlnloi] cootractB 
of the BankeiB' Life InBnrance Company of the city of New York and 
the Bpecial Bdvlsei'a contracts of the State Life Inanrance Company of 
Indiana violate the Act of May 7, 18S9, aa amended by the Act of Jnly 
a. 1895. 

Attorney Gcoeral's Departtnent. Opinioa to Israel W. 
Dntham, Intiorance CommissJoner. 

Carson, Attorney General, December 11, 1903. 

I have examined the copies of the yearly renewal con- 
tracts, the special adviser's contract and the application for 
appointment as special adviser, which yon sent me, and I have 
considered in connection therewith the act of May 7, 1889 
(P. L. 116), and the amendments thereto, approved July 2, 
1895 (P. L. 4.30). I am of opinion that the contracts referred 
to are in substantial violation of the above acts, because they 
discriminate in favor of individuals, between insurants of the 
same class and equal expectations of life, in the amount or 
payment of preminm or rates charged for policies, and special 
favors, benefits, considerations and indncements not specified 
In the policy contract of insurance. The inequality of the 
terms and conditions of the contracts, so coupled with policies 
of insurance, are quite apparent, and, in my judgment, are 
improper under the law. 

To reach this conclusion it is but necessary to compare 
the provisions of the contracts with those of the statute. The 
yearly renewal commission contract of the Security Life and 
Annnity Company of America, with an office in Philadelphia, 
after recitln); that the company has the good will and 
favorable influence of many of the leading business men of 
the country, and, that, to extend the benefits and advantages 
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of tbe company and to further Increase its business througb- 
ont the United States, an advisory board shall be composed of 
well-kaowD citizens whose good will and favorable influence 
flhall be a considerable factor in sustaining the present high 
standing of the company, provides that, in consideration of 
the foregoing and the continued &vorable influence, good will 
and assistance In building up the company of the holder of the 
certificate, the company, to compensate the person therein 
named for his services, agrees to create from its expense ap- 
propriation a special renewal commission faud each year dur- 
ing the succeeding forty years, based on the number of 
thousands of dollars of insurance which the company shall 
have in force in the United States on the 30th day of June of 
each year, and which was issued during the ten years between 
July I, 1903, and June 30, 1913, both inclusive. 

The company further agrees to appoint not to exceed four 
hnndred members of said board, and in the event of any snch 
meml>er forfeiting his membership therein his place will not 
be filled, but the cumber of persons who shall thereafter be 
considered as members of said board shall thereby to tbat 
extent be forever decreased. On June 30, 1904, and annually 
thereafter, during the period of the forty years mertioned 
above, the company shall determine tbe number of thousands 
of dollars of such Insurance then in force ; also the number of 
members then remaining In said board ; and each member 
shall at all times be entitled to representation in said board in 
each distribution of funds In the proportion of one unit to each 
one thonsand dollars of insanince (and proportionately for 
other amounts) upon which he has caused the company to 
receive tbe regular premiums, and for tbe number of nttlts 
written in the contract. Within sixty days from June 30, 
1904, and annually thereafter, during tbe period specified 
above, and daring the continuance of the contract A B of 

shall each year be paid snch sum of money as shall 

be obtained by dividing an amount eqnal to twenty-five cents 
for each one thousand dollars of said insurance then remain* 
ing in force by the total number of units represented by the 
then persistent members of said board, and by then multiply* 
ing tbe quotient thus obtained by tbe number of units of 
representation to which the holder of the certificate shall be 
entitled In each distribution of funds in which he shall parti- 
cipate, less any agent's license fee paid by the company for 
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the holder of this contract; this payment being his compen- 
aadon f-M- his assistance in seeming and retaining on the 
books of the company the insurance on which the amotint of 
said fund is based. This yearly renewal contract is issued 
and will remain in force upon the two following conditions, 
which are agreed to by the h<dder thereof : First, that the 
pnaoa therein named shall annually fumisb to the company, 
upon its request, the names of ten people, residents of his 
county, whom be deems insurable ; second, that he shall 
cause the company to receive the regular premitims on an 

amonnt of insurance aggregating at least thousand 

dollars. Should the person named in the certificate die or 
fail to comply with either of the above two cooditiona, then it 
may be construed that he has ceased to give the company die 
benefit of his Influence, good wiil and assistance, required 
under the contract as a consideration for which payments are 
' to be made thereunder, and the company may then cancel Uie 
agreement and discontinue ftuther payments to him there- 
under. 

The yearly renewal commission contract issued by the 
Bankers' Life Insurance Company of the city of New York Is 
similar in form and substance to that juat analyzed, except 
that it boasted of its possession of the good will andinflnenceof 
leading bankers in and around the city of New York, and 
then proposed to appoint an advisory board of five hundred 
Pennsylvanians without regard to their fitness or knowledge 
as life insurance agents, upon terms of like injustice to other 
policy holders. 

The same viciotis features of preference and ineqttality 
appear in the application for appointment as special adviser, 
and the special adviser's contracts issued by the State Life 
Instiraace Company of Indianapolis, Ind., except that the 
agent, while freeing to maintain in fi>rce a certain amonnt of 
insurance placed through his efforts, is not reqnii^, as a con- 
dition of his appointment, to take a policy on his own life. 
There Is nothing, however, to prevent him from doing ao if 
he so wiUs It. The temptation is strong that he will. There 
is nothing attractive in it to a " leadiog " business man who 
knows nothing of the calling of soliciting life insurance, and 
to whom the compensation as agent, pure and simplei would 
be but meager, unless it be the feature of endeavoring by this 
means to scale down the cost of bis own personal tnsursnoe. 
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It remains bat to quote the provisions of the act of 7th of 
May, A. D. 1889 (P. L. 116), as amended b? the act of 2d o 
July, 1895 (P- L. 430). The act provides : 

" That DO life insnraace company doing business In 
Pennsjlvania shall make or permit any distinction or 
discrimination in favor of individuals, between Jn- 
soraots of the same class and equal expectations of 
life, in the amount or payment or premiums or rates 
charged for policies of life or endowment insutmnce, 
or in the dividends or other benefits payable thereon, 
or in any other of the tenss and conditions of the 
contracts it makes, nor shall any such company or 
agent thereof make any contract of insurance or 
agreement as to such contract, other than as plainly 
expressed in the policy Issued thereon, nor shall any 
such company or agent pay or allow, or offer to pay 
or allow nor shall any insurant receive directly or in- 
directly, as' inducements to insurance, any rebate or 
premluto payable on the policy, or any special favor 
or advantage in the dividends or other benefit to 
accrue thereon, or any valuable consideration or in- 
ducement whatever not specified in the policy con- 
tract of insurance. " 

Severe penalties are prescribed for violstlotts of the act. * 
The company, as well as its (^:ent or agents, or any person' 
violating the foregoing provisions of the law, shall be guilty 
of a misdemeanor and upon conviction shall be sentenced to' 
pay a fine of $500 on each and every violation, where the 
amount of insurance is ^25,000 or less, and for every 
additional $25 000 insurance or less there Shall be an addi- 
tional pen^ty of $500, and the offender or offenders so oou- 
vlcted shall thereupon be disqualified from acting as life Insur- 
ance agents for the period of three years thereafter, and the' 
fiae or fines shall be collected as fines are by law collectible, 
one-half to be paid to the informer and one- half to the county 
Measurer for the benefit t)i the common school fund in the 
county where the offense Is so cofflmitted. 

It cannot be successfully contended that the forgoing 
contracts are bona fide contracts of agency. There is no 
specified commission ; there is no selection because of the 
special fitness or knowledge of the agents so chosen. It 
would be difScnlt to determine whether there was any mutu- 
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Security Life and AJitinitj CompMiy of America, 
alitjr in the contract and whether, if broken on either side, 
the damages would be snsceptible of accurate ascertaintneot. 
It cannot be donbted that the members oE these so-called 
advisory boards, which are never called together and never 
intended to be called together, selected not because of their 
special skill or knowledge as solicitors of life losarance, bnt 
because of their alleged " influence, " " good will and 
assistance " as bosiness men of repute in helping the company 
by naming other citizens of their district deemed to be iusur- 
able, bnt who will not and cannot share the benefits, valuable 
consldenttioos and inducements to activity conferred by the 
certificate of appointment, are in the receipt of that which is 
not specified in the policy contract of insurance, and consti- 
tute by themselves a favored class, receiving for services so 
vague as to be incapable of definition a distinct pecnnlary 
reward, which in effect, reduces the cost of their own insur- 
ance, and places all those who may be induced to insure 
through their efforts, but who cannot enter the favored class, 
at an appreciable disadvantage as the resnlt of discrimination 
against them. 

The only dectsions of a court of last resort which I have 
been able to find are those of the State of Michigan. In the 
case of the State Life Insurance Company vs Strong, 137, 
Mich., 346, the Supreme Court, affirming a decision of the 
court below, and in disposing of the contention of counsel that 
the contract (rf insurance was separate and distinct from the 
advisory representative contract, said: "We are of opinion 

that they were both a part of one transaction and 

within the prohibition of the statute. " 

Subsequently, in mandamus proceedings against the 
Insurance Commissioner, 128 Mich. S5., the court sustained 
the commissioner 1 1 holding that a general statute, forbidding 
discrimination among insurants, applied alike to assessment 
and legal reserve associations. 

The decisions ere in the line of the rulings of the 
Attorneys General and the Insurance Commissioners of 
several states, and are a safe guide for you to follow. 
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In KB ExBCDTivB Agents' Application Mdtdai, Rb- 

SBKTB Life Insubancb Company. 

Lift insurarut — Acts of May 7, 1889, and July 3, 1895. 

The special renewal contract, referred to In the Execntive Agents' 

Application of the Mntnal Reserve Life losnrance Company, violates 

the Act of May 7, 1S89, as amended by the Act of Jnl; a, 1895, P. I„ 

430, in that it extends certain benefits and favors to a special class of 

policy holders not enjoyed by the policy holders at large. 

Attorney General's Department. Opinion to David Mar- 
tin, Insarance Commissioner. 

Carson, Attorney General, October 19, 1905. 

I have examined the form of Bsecative Agents' Applica- 
tion to Mutnal Reserve Life Insurance Company, and also the 
Special Renewal Contract which constitates a part of the 
application, inasmuch as it is expressly referred to in the first 
paper in snch a maoaer as to Incorporate its provisions there- 
with. 

I am of opinion that these papers differ In no material 
respect from the Yearly Renewal Contract passed apon by me 
in my opinion addressed to the Hon. Israel W. Durham, 
Insurance Commissioner, under date of December tith, 1903, 
and published in the volume of Official Opinions of the 
Attorney General, 1903-4, page 192 {8 Dauphin County Re- 
porter, 182). In that opinion I held that such contracts were 
in violation of the Act of May 7, 1889 (P. L. 116), and its 
amendment by Act of July 2, 1895 (P. L. 430), because they 
discriminate in favor of individuals. 

It is noticeable that In Article III of the Special Renewal 
Contract of The Mutual Reserve Life Insarance Company 
there is a provision which makes the feature of assurance on 
the life of the agent a vital one, and it is this feature which 
stamps the matter as contaiuiDg more that a mere agent's con- 
tract, and converts it into an effort to secure business by ex- 
tending certain benefits and favors to a special class of policy 
holders which are not enjoyed by policy holders at large. 
These features are vicious and illegal, and vitiate the con- 
tract. It is not necessary for me to add anything to the 
reasons which I set forth in the opinion to which I have 
referred. 
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Support OF Indiosnt PSKSONS Doking QiUKi^viNB. 
ResponHbility of -poor directors and county commissioners — Sup- 
port qf indigent persons during quarantine. — Act of June 
IS, 1836. 

Undaitkeprovlatantaf tbe Act of 13th of Jane, 1836, P. L. 541, and 
MbMqii«iit legiilatlon, it !■ the dnt; of the poor dlncton of the dl>- 
tiict, or the connty commiMiOTicit in conntlei where tbeie are no poor 
diiectoia, to piovide anatcnance for all Indigent peraona lesidlng within 
tbeli TCBpective diBtricta who aie afflicted with diaease, ot who are kept 
from their tegnlar emplojmeut b; teaaon of an; qnarantine eatabliahed 
by the Department of Health nnder anthoiity of law Incaaeaof epi- 
demic within Mm oonunonwealth. 

Attorney General's Department. Opinion to Samnel G. 
Dixoa, M. D., Commissioner of Health. 

FlBitz, Deputy Attorney General, October 3, 1905, 

I liave before me yottr letter of recent date, asking for an 
o£Scial opinion apon the duties and responsibilities of poor 
directors or of the county commissioners in counties having 
no poor directors, to provide sustenance for indigent persons 
afBicted with disease or who ore kept from their regular em- 
ployment by reason of the establishment of quarantine by 
your department in case of epidemics. 

I have made a careful examination of the various acts of 
assembly, and the judicial interpretations thereof upon this 
question, and am of the opinion, and advise yon, that, under 
the provisions of the Act of 13th of June, 1836, P. L. 54.1,' 
and subsequent legislation, it is the duty of the poor directors 
of the district, or the connty commissioners in counties where 
there are no poor directors, to provide sustenance for all in- 
digent persons residing within their respective districts, who 
are afflicted with disease, or who are kept from their regular 
employment by reason of any quarantine established by yonr 
department tinder authority of law in cases of epidemic within 
the commonwealth. 
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RBSFOiOSiBiLiTy For Cars op Injured Indigrnt FeitsoNs. 
Jiesponsilnlily Jot care of injured indigent persom — Hospitals 
receiving state aid — Attorn^ GeneraPs Department — 
Practice, 

It is not tbe practice of the Attomej General's Deperttaent to give 
official o^uion* except at the itqneat of atste offidati who, nndei VM 
law, have a right to be advlaed hj the attorney general upon all qne»- 
tjons relating to the dlicharge of their dutiet. 

The Act of Jnne 13, 1836, P. L- 54I1 and Its inpplementa Impowi 
upon the director* and oveiseera of the poor the care and maintenance 
of indigent injured persona, and a hospital bnllt and partlallT supported 
by volnntary contrtbntlons of charitable persons, in which an indigent 
injured person has received maintenance and treatment. Is entitled to 
compensation from tfae proper poor district, and this notwithitanding 
the fact that snch hospital receives an appropriation trom the rtate. 

Attorney Generars Department. Opinion to H. F. Yost, 
solicitor board of poor directors, Somerset Cotinty. 

Flbitz, Deptity Attorney General, October 4, 1905. 

Yoar letter of recent date to the attorney general, asking 
for an opinion upon tbe following state of facts, received. 

It appears that an Indigent person injured in a mine at 
Boswell, was sent to the Memorial hospital at Johnstown, 
Fa., for treatment. The atithorities of the hospital now sub- 
mit to tbe poor directors of Somerset comity, a bill at the rate 
of a dollar a day for the maintenance and treatment of the 
patient while in that institution. Yon ask to be advised 
whether or not the hospital has a right to demand payment 
from your board for the treatment furnished under these con- 
ditions, inasmuch as it receives an appropriatloli for m^nte- 
nance from the state. 

In reply, I desire to say that under the practice of this 
department, we do not give official opinions except at the re- 
quest of state officials who, under the taw, have a right to be 
advised by the attorney gener^, upon all questions relating 
to the discharge of their duties. The question you submit, 
however, is so often referred to this department, that I atn 
constrained to relax tbe nile and to give you an opinion 
which may shed some light upon a matter fast becoming of 
widespread interest to the people of the commonwealth. There 
are a number of state hospitals located at various points In the 
coal fields, constructed by the state and maintained wholly by 
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R«ponBibillty for Care of Irjared Indigent I 
appropriations made b3r the legislature for that purpose. 
These hospitals were erected and aie maintained for the ptir- 
pose of affording free treatment to those persons injured 
in and about the mines who are too poor to pay for the 
proper and necessary medical attention. They are con- 
dncted or managed by boards of trustees appointed by the 
Governor, and are state institutions in every sense of the 
word. Any person applying for admission to these hos- 
pitals must satisfy the proper authorities that he is unable 
to pay for such treatment. Unless he can show that this is 
the fact, they should refuse to admit blm at all, or If there 
be extenuating circumstances, he should be admitted only 
as a paying patient. It is, however, contrary to the policy 
of the state that those institutions should receive paid pa- 
tients generally, and thus enter into competition with other 
worthy institutions under private ownership and manage- 
ment. It is likewise impossible many times for these state 
hospitals to accept all of the indigent patients who may apply 
for treatment, and in that event, preference must be given to 
that class for which the hospital was originally constructed, 
to wit: those injured in and about the mines. The trustees 
of these Institutions have full power to act in accordance with 
the facts before them in each individual case, and it is their 
duty to protect the state against impositions upon its charity. 
There is another class of hospitals doing splendid work 
for suffering humanity, built and partially supported by the 
voluntary contributions of charitable persons in the various 
cities and towns of the state, and to this class belongs the 
Memorial hospital of Johnstown. They are controlled by 
boards of directors elected by the contributors, or in some 
Instances appointed by the courts, the method of selecting de- 
pending entirely upon the charters and by-laws of the hos- 
pitals. The state has nothing to do with their management 
or control, although it makes, in many instances, liberal ap- 
propriations to assist in the maintenance of the uufortanates 
who apply to them for treatment. Before appropriations are 
made to these institutions, they are required to satisfy the ap- 
propriation committees of the legislature and the Governor, 
that the work they are doing Is a necessary and charitable 
one, and that the money appropriated will be used for the 
benefit of the suffering indigent of the state. How that aid 
shall be distributed, in what proportion, and to what patients 
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Coala in PioHcationi Under Pnte Food I^awa. 
is entirely a question for the local management to detennine. 
The state has not seen fit to impose restrictions or limitations 
upon the authority of. the local management to select the ob- 
jects of its charity, and until it does this by legislative enact- 
ment, bills of the kind preseQted to your board for the treat- 
ment of the indigent Injured, mnst be paid, because the Act 
of 1836, P. L- 541, and its supplements imposes npon the 
overseers and directors of the poor primarily the care and 
maiutenauce of this unfortunate class. 



Costs in Psosbcdtions Undbr Porb Food Laws. 
IHire food laws — Witness fees and mileage of special agents. 

The specUl agents of the Dair^ and Food Division of the Depart- 
ment of Agricnltnie are entitled to witneu fees and mileage in caaei 
under the pure food laws in which they testify. Bat aa the atate has 
made an appropriation for the payment of the expenses of these sptcfal 
agents, the; should account to the Dairy and Food Commlsrioner for 
the costs taxed to them, in all cases in which they have already received 
from the department money to cover their expenses. 

Attorney General's Department. Opinion to O. D. 
Scbook, Deputy Dairy and Food Commissioner. 

Carson, Attorney General, October 19, 1905. 

Your letter addressed to the Governor has been by him 
referred to me. 

Yon state that, in connection with the enforcement of the 
dairy and food laws of this commonwealth, the commissioner 
employs a number of duly sworn special agents. Upon re- 
ceiving the analytical reports, prosecutions are ordered 
through such agents when violations of the law are discovered. 
Yon ask whether, in settling such cases, it would be legal for 
a special agent to add his mileage or vrituess fee to the fine and 
analytical fee, and retain the mileage so collected for his 
personal tise, it being understood that his actual and necessary 
expenses incurred in the performance of such official duties 
are invariably included in his monthly account and paid by 
the commissioner from the appropriation provided for the 
payment of such expenses. You say that Commissioner 
Warren has directed you to write upon this subject, believing 
that one or more of the special agents have adopted the course 
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Coits in ProMcntimia Dnder Pnre Pood Lawt. 
Indicated; that a private investigation Is In progress; and that 
70a need hardly add that the commissioner would not know- 
ingly sanction any condnct or transaction on the part of hit 
official force that is not entirely legal and legitimate. The 
Governor has nqnested me to Instruct you la regard to yoar 
duties in this matter. 

I have examined Wadlinger on Costs, the acti of 
assembly relating to the Dairy and Food Department, and the 
acts relating to the payment of mileage and witness fees in 
criminal cases. I am unable to discover any reason, in law, 
why the special sgents of the Dairy & Pood department 
shonld not have taxed as costs their mileage and witness fees, 
notwithstanding the fact that their expenses are provided for 
biennially in the appropriation for the expenses of the Dairy 
and Food department. 

The general appropriation Act of May 11, r905, P. L. 
581, appropriates twenty thousand dollars "for the payment 
of the travelling and other necessary expenses of the special 
agents of the Dairy and Food division of the Agricnltnral De^ 
partmeat." Provi«oa Is thus made for the travelling exr> 
penses of these special ageots. The Act of July 3, 18S5, P. 
L. 356, is entitled "An act to establish uniform compensation 
to be allowed witnesses in civil and criminal cases before jus- 
tices of the peace and alderman in the several counties of this 
commonwetdth," and provides inter alia, "that from and 
after the passage of this act all witnesses in civil and criminal 
cases before justices of the peace and aldermen, shall be en- 
titled to compensation as follows : 

This act is general in its scope and there is no limitation 
whereby the special agents of the Dairy and Food Department 
are excluded iVom the benefits therein provided. THe Act of 
May 19, 1887, P. L. 134, relating to costs and the manner of 
computing mileage is also general in its character and applies 
to all witnesses. These special agents are not expressly ex- 
cepted from the provisions of these general acts, nor can they 
be excepted by implication; and, while it may be objection- 
able for special agents, when serving as witnesses In criminal 
cases, to tax up witness fees aod mileage as part of the costs 
of a case, when their necessary expenses for travelling, etc., 
have been provided for by a general appropriation made to 
the Dairy and Food Commissioner for the purpose, yet thejr 
cannot be legally deprived of their witness fees and mileage. 
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This is a strictly legal view of the case. I am of opinion^ 
however, that the appropriation made by the Act of May 11, 
1905, was for the purpose of putting the department ioto the 
possession of a fund on which it could draw without hesita- 
tion for the payment of the travelling expenses of its special 
agents engaged in the prosecution <^ its work, without requir^ 
Ing those agents either to prepay their own expenses or await 
reimbursement by collecting them ont of the party against 
whom the costs are taxed. Of course the allowance of expen- 
ses to a witness for travelling, M well as bis per dtem allowr 
ance, is in the nature of compensation to the witness fof 
the inconvenience and loss of time occasioned to him l^ beins 
called away from bis own proper boainess and giving testi- 
mony for the benefit of the public or the private litigant la 
support of interests entirely foreign, in a personal sense, to 
those of the witness himself, and in this sense the moneys ap 
taxed and so collected are the property of the witness, of 
which he cannot be deprived. 

I am of opinitm, however, that this view canpot )» taken 
of it so far as your own special agents are concerned. They 
are not called away from private business of their own; they 
are engaged in the prosecution of their doty in aiding you to 
enforce the laws relating to your department. Hence, in no 
sense do they undergo a personal loss for which they shonl4 
be reimbursed; and I suggest, tbetefiiFe, that it would bie 
^Togtx i<xt yon to make an order upon your special agents 
that, wherever witness fees and mileage in criminal prose- 
cutions, brought at the instance of your department, whereiQ 
sach agents appear as witnesses, are taxed, and they have al- 
ready received from yoor department moneys for the parpos!e> 
tbey shall account to yon for the costa so taxed and so re- 
ceived, fin4 shall not apply them to their own individual uite. 



DcizcdbvGoOglc 



i94 DAUPHIN COUNTY REPORTS. Voi„ 8. 

J. W. Whtzbl and Conrad Hamblbton, trading as 

Wbtzbl & Hamblbton, vs. Gbobge R. Alleman. 

fustices of th^ peace — Appeals. 

Conrtfl hkve no power to interpose to Hve an appeal whlcli baa been 
filed after the time allowed by law, as a mere matter of indnlKence 

The conrt will allow an appeal to be filed, after the time limited bjr 
the Btatate has expired, only when the equitable ground upon which 
■nch relief is asked hat been clearly eatabliabed. 

Defendant filed a transcript of appeal five days after the time lim- 
ited by the statute had expired. In an answer to a mle to strike off the 
appeal, defendant averred that he had been prevented from filing the 
transcript by seriona Uluess. This aTerment waa denied by the plain- 
tiffs. No testimony was offered by defendant in support of his aver- 
ment. Rule absolute. 

Role to Strike oflf appeal. C. P. Dauphin County, No. 
51, June Term, 1904. 

D. S. Seitz, for plaintiff. 

Oscar G. Wickerskam, for defeodaot. 

KUNKBL, J., October 11, 1905, 

' This appeal was filed too late. It was filed five days after 
the time limited by the statute. In answer to the mle to 
strike It off the defendant avers that he was prevented from 
filing it within the required time by serious illness, which 
continued from the time when he received the transcript from 
the alderman to the time when he filed it in the prothonotary's 
office, a period of two months. Upon the matters thus 
averred the plaintiff have joined issue. The burden of sos- 
taininjE his averment, therefore, rests upon the defendant, but 
he has offered no testimony to support it, and we are in no 
way advised respecting the circumstances of his illness. As 
the case is presented, it shows an appeal filed after the time 
allowed by law, an averment by the defendant In excuse of 
the delay, and a denial of the averment by the plaintiffs. 
Upon this presentation we cannot sustain the appeal. The 
cause which the defendant assigns for bis delay Is not estab- 
lished, and we cannot act upon it. We have no power to in- 
terpose to save an appeal which has been filed after the time 
allowed by law as a mere matter of indulgence ; Schrenkeisen 
et al. vs. Kishbaugh et al., 163 Pa., 45 ; Ward vs. I^tzkus, 
152 Pa., 318; but may do so only when the equitable ground 
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Upon which relief is asked has been cleaily established ; New- 
toa vs. Hofsomer, 5 Kalp, 420, 16 Cyc, 39. 

The rale to strike ofl the appeal is made abeolnte. 



COMMBRCIAL FSRTIIJZKRS. 
Commercial fertilizers — ResptmsibUity for injury rtsulHng to- 
manufacturers or importers from puUieatiim of analysis. 
A tnatinfactnrer or importei of commetcial feitilizerB cantiot re> 
cover damage! from the Secretary of Agricnltnre in the event of iEJnrj 
resnltiog to the baaineai of the mannfactnrer or importer because of 
the pnblicatjoo by the Becietaryof the resnlta of hia anal^aiaof aamples 
of commercial feitilizers, or becatise of proaecationa instituted bj the 
secretary to enforce the proriaiona of the Act of ajth of Uarch, A. D. 
1901, P. L, 57. 

A basincH lojnry may resnlt to the mannfactarere or Importera of 
commercial fertiliiers b; the pitblication of the analjsia of their fer- 
tilizers, or by prosecntlonB nndcr the Act of March 35, 1901, P. L. 57 ; 
but the iajarj does not arise from tbe pablication of the analjals, or 
ftom the proiecation, bnt ftom tbe vioUtion of the law by the mann- 
factnrer or importer injnred. 

Attorney General's Department. Opinion to N. B» 
Critcbfield, Secretary of Agricnlture. 

Carson, Attorney General, October 19, 1905. 

You desire to be officially advised whether the manufac- 
turer or impc^ter of commercial fertilizers can recover dam- 
ages from the Secretary of Agricultnre in the event of injary 
resulting to the business of the mannfacturer or importer be- 
cause of the publication by the Secretary of the results of hi» 
analysis of samples of commercial fertilizers, or because of 
[U'osecntions instituted by the Secretary to enforce the pro- 
visions of the Act of 25th of March, A, D. igot, P. I,. 57, 

I answer unhesitatingly that no such damages can be re- 
covered. The act in queslion is entitled "An act to regulate 
the mannfacture and sale oi commercial fertilizers ; providing 
for its enforcement and prescribing penaltieafor its violation." 
The first section provides that every package of commercial 
fertilizer sold, offered or exposed for sale for manarial pur- 
poses within the commonwealth, shall have plainly stamped 
thereon the name of the manufacturer, the place of manufac- 
ture, tbe net weight of Its contents, and an analysis stating 
the percentage contained of nitr<^ea In an available form, of 
potash soluble in water, or soluble and reverted phosphoric 
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Cotnifieibt*! PeitUlzeM. 
acid, and of Ituolable t>bosptioric acid, with a proviso that any 
«>inmercial fertilizer which shall contain nose of the above 
named constltnents shall be exempt from the provisions of 
the act. 

The act further provides for affidavits on the part of every 
manufactorer or importer of the amotntt of sales made by each 
within the commonwealth during the last preceding year, 
npon which certain snms become payable to the State Treas> 
urer, and every manufacturer is enjoined at the same time to 
file with the Secretary of Agriculture a copy of the analjrsis 
required by the first section of the act. 

The third section empowers the Secretary of Agricttltore 
to collect samples of commercial fertilizers, either in person <a 
by his duly qualified agents or representatives, to have tbem 
Analyzed and to publish the results for the information of the 
public. 

For the purpose of enabling this duty to be properly per- 
formed, the fourth section of the act authorizes the Secretary 
of Agriculture and his assistants, agents, experts, chemists, 
detectives and counsel to obtain access, ingress and egress to 
all places of business, factories, farms, buildings, carriages, 
cars and vessels used in the manufacture, transportation or 
sale of any cornihercJal fertilizer. Yon and your subordinates 
ftre also clothed with power to open any package or vessel con- 
taining, or supposed to contain, any commercial fertilizer, and 
to take therefrom samples for analysis upon tendering the 
value of said samples. 

The fifth section makes it a misdemeanor for any person 
to sell, offer or expose for sale any commercial fertilizer with- 
out the analysis required by the first section of the act, or 
"with an analysis stating that it contains a larger percentage 
«f any one or more of the above named constituents than is 
contained therein, or for the sale of which all the provisions 
of the second section have been complied with." The same 
section further provides that, upon conviction, the ofiendinp; 
party shall forfeit a sum not less than twenty-five dollars, and 
sot exceeding one hundred dollars, for the first offense, and 
not less than two hundred dollars for each subsequent offense. 
The section closes with the mandatory words : "It shall be 
the duty of the Secretary of Agriculture to enforce the pro- 
TisioDS of this act, and all penalties, costs and fines recovered 
ibalt be paid to him or his duly authorized i^nt, and by him 
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be immediately paid into the state treasury, to constitute a 
special fand to be osed in accordaace with the provisions of 
section six of this act." 

The sixth section creates a special fond, from which the 
cost of selecting samples and making analyses and other ex- 
penses incident to the carrying into effect of the provisions of 
the act shall be paid. 

The seventh section contains a definition of the term 
" commercial fertilizer." 

This statute imposts npon yon a specific dnty, and clothes 
yon with ample authority to discliarge that dnty. You are 
the public ofBcer designated by statute to enforce this partic- 
ular branch of the law. It has been well said that " an officer 
is a part of the personal force by which the state acts, thinks, 
(tetermines, administers and makes its constitution and laws 
operative and effi^ctlve. He is an arm of the state and always 
on its side." People vs. Koler, 59 N. E., 716 ; 166 N. Y.. i ; 
53 Lawyers' Reports, Annotated, 814; and American State 
Reports, 605. 

Again it has been said : " Public officers are the agents 
<tfthe community which they represent, but a public officer Is 
not the agent of each individual member of the community." 
Bayha vs. Carter, 36 S. W., 137 ; end in the case of the Board 
of Worcester County School Commissioners vs. Goldsboro, 90 
Md., 193, it was said, when considering the definition of the 
term "public officer," that "the nature of the duties, the 
particular method in which they are to be performed, the end 
to be attained, the depository of the power cooferred and the 
whole snrroundings must be all ccmsidered." 

The duty Imposed by law upon a state officer should and 
must be performed without fear of action for damages by per- 
sons supposed to be aggrieved. The general principle is well 
established that a ministerial officer, acting within his author- 
ity and with due care, is not liable to any person who may be 
injured by hts acts. Mecham on Public Officers, Section 661 ; 
American and English Encyclopedia of Law, Vol. XIX, title 
"Public Officers," page 490. 

It is abnadantly clear that the Legislature, by the Act of 
35th of March, 1901, P. L. 57, has provided two methods of en- 
forcing compliance, 00 the part of a manufacturer or importer, 
with the provisions of the first and second sections : First, by 
anthorizing the pnblication by the Secretary of Agriculture 
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of the result of his analysis of samples taken by him for pnr- 
poses of analysis; and, second, by bringing prosecution. 
These acts, therefore, are clearly within the limits of your 
power, and all that yon are required to do is to exercise due 
care in the selection of agents, experts and chemists, so that 
the result arrived at may be determined scientifically and, 
under circumstances, securing, as far as practicable, an orderly 
investigation and a careful ascertainment of the facts. 

You do not, however, stand as an insurer of results. A 
mistake even, if one be made, if an honest one, is what the 
law terms damnum absque injuria, which means a loss without 
an injury. It Is a phrase used to describe a loss arising from 
acts or conditions which do not create a ground of legal re- 
dress. Marbury v;. Hadison, 5 U. S-. i Crancb, 137; Penu- 
sylvania R. R. Co. vs. I,ippincott, 116 P. S., 472 ; 2 American 
State Reports, 618. 

It may be that a business injury may result to the manu- 
facturer, either horn the publication of the results of the 
analysis or from a prosecution, as provided for in section five, 
but it is quite clear that the injury does not result trom the 
prosecution, but from the violation of the terms of the law on 
the part of the manufacturer, and it is the very dread of these 
results which was contemplated by the legislature as a correct- 
ive of the action of an otherwise reckless manufacturer or im- 
porter. As the publication is one of the means of enforcing 
the act, and as a prosecution Is another means of enforcing 
the act, it follows that whatever results may happen cannot 
be laid personally to the charge of the Secretary of Agricul- 
ture, even though damages might result to some one who has 
been caught in a violation of the law. The whole policy of 
the enforcement of laws rests upon the theory that the state, 
as a part of its police power, has the right to control the ac- 
tion of its citizens. It can act only through the agency of 
state officers, and these ofBcers are held to be entirely free 
from responsibility for their acts. If the acts are within the 
limits of the power bestowed by the law, and the prosecution 
or the publication has been made in good faith. 
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Ik SB Nomination PapbrS by the Ijncoi.m Pasty in thb 

County op Bbkes. 
Nomination of candidates — Nomination papers — Amendment. 

A nomination paper containing the names of candidates to be voted 
lor by the elector! of the entire state, and containing alto the name of 
* candidate for a atate ofBce, to be voted for hj the electors of a paitlo- 
nlar district, is not for that reason invalid. 

A nomlnatian paper nominating candidates to be voted for bjr the 
electors of the entire state, but withont the requisite number of 
-dgners for that purpose, and nominating also a candidate tot a state 
office, to be voted for only by the electors of a particular dlatrlct, and 
having the requisite number of slguers for that purpose, is valid for 
the purpose for which It lias a sufficient number of signers. 

It will be assumed that the Secretary of the Commonwealth received 
the paper for the purpose for which it Iiad sufficient rigners and for no 
«ther purpose. 

If the slgnatnres of the rignera of a nomination paper ore not 
properly vonched, leave will be given to amend the paper in this 
respent. 

Objections to nomination paper. C. P. Daaphln Connty, 
Nos. 72 and 73, January Term, 1906. 

Snodgrass & Snodgrass, S. /. M. McCarrell and Wm. H. 
Beckley for objections. 

James A, Slranakan aad B. M. Nead, contra. 

Wbiss, p. J., October 21, 1905. 

A nomination paper was signed, and filed in the office of 
the Secretary of the Commonwealth, October 3, 1905, by some 
six hundred persons who state they are qnalified electors of 
the county of Berks aod state of Pennsylvania, and represent 
the Lincoln party or policy, potting in nomination five per- 
sona as candidates for state offices, and one person as a candi- 
date for a district ofGce, that of jndge of the coarts in Berks 
cotmty. 

The third section of the ballot Act of 1897, P. L. 233, 
provides, among other things, "that where the nomination is 
for any office to be filled by the voters of the state-at-large, 
the nnmber of qualified electors of the state signing such 
nomination paper, shall be at least one-half of one per centum 
of the largest vote for any officer elected in the state, at the 
last preceding election at which a state officer was voted for. 
In the case of all other nominations, the number of qualified 
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electors of the electoral district oi divistoo, signing such 
nominatioo paper, sliall be at least two per ceatnm of the 
largest entire vote for any officer elected at the last preceding 
election In the said electoral district or division for which said 
nomination papers are designed to be made." 

Objectlon'is made and filed that the parties "parpoitlng 
to represent the Lincoln party or policy of the state of Penn- 
sylvania in and for the county of Berks, have no legal right 
to file a paper containing the names of candidates for state 
offices at-large, together with the name of a state office in a 
district or part of the said state in tlie same paper." 

The nomination paper does not contain the signatnres of 
the number of qualified electors necewary to nominate state 
officers-at-large, bat does contain the signatnres of a number 
of qnalifled electors sufficient to nominate a district officer. 

We are of the opinion that the aomluatloa paper filed in 
so far as It purports to pat in nomination candidates for state 
officers-at-large, is Invalid by reason of the lack of tbe number 
of qualified electors signing it, but is not invalid for the reason 
assigned in so far as it purports to put in nomiaation a candi- 
date for a state office in the county of Berks. The qualified 
electors of Berks county can vote for a |ndge for that district 
or division if the number signing represents the percentage 
prescribed, and the vouchers qualify properly. 

We will assume that the Secretary of the Commonwealth 
when he received the paper, received it for the pnrpose for 
which it had sufficient signatures and for no other, and thos 
its reception was a paper nominating only the candidate for 
the district office. 

Another objection is that the thirteen papers together 
constituting the nomination paper filed "are separately and 
collectively invalid end fatally defective for the reason that 
each of said thirteen papers is insufficiently vonched for in 
that none of said thirteen papers Is vouched for by the affi- 
davit of at least five of the signers of any of them as reqnlred 
by law. " 

The testimony shows that some of the vouchers saw but 
few electors sign the papers to which the former made affi- 
davit, and it was not claimed but frankly admitted by counsel 
that the signatnres and qualifications of the signers were not 
properly vouched for except in a few instances. 

The nomination paper is defective and must be so 
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adjudged, and leave ia given tbe signers of the paper or 
papeis to have the signatures of the electors Touched as pro- 
vided by the act, within a period of five days; otherwise it is 
invalid. 

The view that the nomination paper purporting to pot in 
nomination candidates fw state offices-at-large is invalid and 
that, so far as it nominates a state officer in a district wherein 
the electors resident only may vote, Is not for that reason 
Invalid, and that defects may be corrected by amendment, is 
deemed equitable, though a single day Is only afforded in this 
case to determine important objections. The prothonotary is 
directed to certify this judgment to the Secretary of the Com- 
monwealth so far as it dedares invalid the nomination paper 
in respect of nominations made for state of&ces-at large, audi 
subject to tbe sufficiency of the amendment, the nomination 
by papers of the candidate to be voted for in the district com- 
posed of tbe county of Berks may be valid. 



In the Mattes op thb Application of Joseph Gabd- 
NBR Bradley por Permission to Register as a 
Student op I^w. 

A rale of court bu the force of Uw and ia binding upon the court, 
as well as upon the parties to an action, and can&ot be diapenaed with 
to niit the circnmatancea of any partfcnlar caae. 

The nilea of court of Dauphin County, legnlating admisalon to ita 
bai, rtqnite, inter alia, that applicants for admiaaion mnat have been 
regiatcred in the office of the prothonotary for three yeara, pnianed tbe 
pteiciibed coarse of atndy and passed an examination at tbe end of each 
year. A graduate of the Harvard Law School who bad not leglatered 
In accordance with the rules applied to the court by petition for per. 
mission to register aa a student, ai of the date when be began his slndies 
at tbe Uw school, stating in his petition that be bad not registered be- 
cause unaware tbst rcgiitratlon was required. Application refused. 

Petition for leave to register as a student at law. C. P. 
Dauphin County, No. 189, January Term, 1906. 

Lyman D. GUberi for petition. 

Wbiss, p. J., November i, 1905. 

Joseph Gardner Bradley graduated from Harvard Univer 
sity in June, 1901. He commenced the stady of law at the fol- 
owing autumn term of the law school of that university , 
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prosecuted the stodicfl preacribed, and graduated and received 
a degree therefrom In Jane, 1904. 

He desires permission to register In order that he may 
become a membu' of the bar of Dauphin Coonty and practice 
law. 

To enable him to do so certain ntles adopted by the 
conrt must be complied with, without which admission to the 
bar cannot be had. 

One of these requires that an Intending student must 
pass a preliminary examination npon prescribed subjects, be- 
fore he can register; or sach preliminary examination may be 
waived by the board of examiners in case the applicant "has 
been gradnated in arts or in science from a college In good 
standing." 

After registry the student must pursue a course of study 
during at least three academic years of eight month each, and 
be examined at the end of each academic year upon the sub* 
jects prescribed for that year. 

This applicant failed to apply lor leave to be registered 
and &iled in producing a certificate &om his intended precept 
tor as required, and assigns for the omission the reason " that 
he was unaware that such registration was required by the 
roles " of conrt ' ' in order to obtain admission to your (the) 
bar." 

He prays that permission be granted him to make appli- 
cation to the board of examiners to register " as a student of 
law as of the second day of September, 1901. " 

The fact that the petitioner was " unaware " that registry 
was required Is simply saying that he made no Inquiry. 
Ordinary diligence would have affarded the information, and 
we are asked to depart from a rule of court in consequence of 
inattention. 

A rule of court has the binding effect of a statute. 

" Independently of all authorities to be found in the 
books, it is self-evident that justice could not be administered 
in an orderly manner, under a complex system of laws, with- 
ont rules regulating the practice of courts of justice" : Barry 
vs. Randolph, 3 BInney, 378 ; Snyder vs. Banchman, 8 S. & 
R., 338. 

" A rule of court thus authorized and made has the force 
of law and is bindiuf upon the court, as well as upon the 
parties to an action, and cannot be dispensed with to suit the 
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circumstaaces of any particular case " : Thompson vs. Hatch, 
3 Pickering. 515. 

Whether an applicant ' ' passes the prelioiiDary examina- 
tion or is permitted to study withont examination " as in the 
case of gradoation from a colleg:e in good standing, ' ' his term 
of three years will not begin to run until the date of registra- 
tion. " If he be allowed to register in the ofSce of the Fro- 
thonotary of the county as of September 2, 1901, his three 
year term of study must be pursued and the course prescribed 
mast be followed subject only to a variation of the order of 
the course, in case be is studying at a law school. 

He may, after registry, pursue his studies in the office of 
a practicing attorney or in a law school, or partly in the 
office and partly in the school, but he must first matriculate. 

We assume that the board of examiners would not 
accept the certificate of graduation from an approved law 
school as a sufficient passport for admission to the bar, even if 
the candidate presenting it had been registered. The student 
most pursue a defined course of study during each of the three 
academic years and must be examined at the end of each 
year upon the subjects prescribed for that year. The only 
discretion given the Board of Bxaminers is that "the order 
may be varied if he is studying at a law school. " Doubtless 
the board would not be exacting in such case if the student 
qualified in the branches prescribed, though graduation and 
registry do not in themselves assure admission. 

In a paper read before the American Bar Association 
during the present year, the Dean of Harvard Law School is 
quoted as saying, in 1904, that "at a time when law schools 
needed fostering there was a plausible excuse for making the 
school's diploma a card of admission to practice. But at the 
present time to say of a law school that it needs this factitious 
inducement to attendance is to impeach the quality of the 
school. In truth it is a detriment to a school if its diploma 
admits to practice in a given state. " 

The applicant has not pursued any of the studies prescri- 
bed by the course under the tutelage of a preceptor, because 
he was not registered, and the lack of this requisite was due 
to bis own inattention. The examinations in course are 
written, and may at the discretion of the board also be con- 
ducted orally and no student may be passed "unless he 
re<%ived a grade not lower than seventy-five on a scale of a 
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handred. " These niles are binding on us, and the apidicant 
upon registry as of September 2, 1901, could not possiUy 
conform to them. He conld not stady In eonrse in whole or 
in part in the office of a practicing attorney of this bar, He 
cotild not be examined by the board upon the subjects pre- 
scribed at the end of each academic year, unless the ntles are 
set at nanght. 

We are asked to disregard the rales relating to examina- 
tions for registration and admission to the bar, and that for 
the reason that the petitioner was " unaware " that registra- 
tion was a prereqnislte to "begin tlie study of law. " 

And this too, notwithstanding the fact that every mem- 
ber of the bar in practice since the adoption of the rules, has 
observed its provisions respecting registry, and the course of 
study, uncomplainingly. 

To authorize registry as of fonr yeans and more ago would 
be both a non-observance of our own rules, and a scant tribute 
to the fidelity of those who observed their provisions. 

To harmonize such action with entire fairness wonld be a 
difficult task. 

What may be done with propriety is this. A year or 
more ago a petition was presented by the same applicant ask- 
ing that the petition be referred by special order to the Board 
of Examiners for admission to the bar, in which the reason 
for omission to register is given, that the applicant was " un- 
aware that such registration was re-qulred. " For reasons 
satisfactory to the conrt and at the instance of the petitioner's 
counsel action upon it was delayed. 

The delay may have prompted the applicant to defer 
further effort to prepare for the study of law, and for that 
reason it is deemed fair to allow registration, upon qualifying 
himself, as of Jane i, 1904, at or abont which time the former 
petition was presented and heard. We are reminded that the 
applicant is a gentleman of learning, good character and 
standing, and that the rule relating to registry is of minor 
importance in a case where the qualiBcation to practice law is 
by study and training shown to exist. 

It is sufficient to say that registration is required under 
the rules of the State Board of Law Examiners and that requi- 
site is prescribed by most, if not all, of the rules of the lower 
courts. 

It must have been regarded as of some significance, or 
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tbe l«ara^' in' the higher and lower courts wonld not have 
promulgated' a caaon of such' general application. 

The applicant may present himself before the local board 
of examiners at some early time and submit himself to a pre- 
liminary examination, or this may be dispensed with upon 
compliance with the rule relating to graduation from a college 
in good standing, and the board may certify, after he exhibits 
a proper certificate from bis intended preceptor, permission to 
Joseph Gardner Bradley to register as a student who wishes 
" to begin the study of law. " 

Thereupon he may, if the board of examiners so 
determine, be examined at such time as the members may find 
convenient, in the branches or course of study prescribed for 
the first year ; and at the end of the second year from June i , 
1904, he may be by the board examined in and upon the 
treatises prescribed by the course of study during the second 
year, and if qnalified in manner required by the rules, may 
prosecute the studies prescribed for the third and last year, 
and after examination be admitted to practice in the several 
courts of this county. 

In this way the applicant may acquire admission to the 
bar and know that he pursued the same curriculum as bia 
fellows. 
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In KB Objpbctions to the Sobstitutbd Nomination Paper 

OF THE TAXPAYBRS' PROTBCTIVB PARTY OF THB CODNTT 

OP Elk, potting in nomination Lhthbr A. Havbs 

FOR THE OFFICE OP ASSOCIATE JUDOE FOR SAID CODNTY. 
Nomination of cetndidettes^Substituted nominations — Number 

of signers to substituted nomination paper — Act of June 

zo, 1893. 
Under Kcdon 11 of the Act of Jane 10, 1893, P. L.434, a mibstltnted 
nomtiuttoa piper maat have the oninbeT of •IgnecB that would have 
been neceiBity upon the origlnil nomination paper, and two-thirds of 
this nnmber mnat have been signers of the original paper. 

A rabatitnted nomination paper, signed by two thirds of the persona 
who signed the original paper, but not having the nnmber of signers 
tbat wonld have been aecewry upon the original paper, is invalid. 

Objections to substituted Domination papers. C. P. 
Dauphin County, No. 166, January Term, 1906. 

James A. Stranahan^ B. M, Nead and B. Ftank Nead for 
objectors. 

KuNKEL, J,, November 2, 1905. 

Several objections have been filed to this substituted 
nomination paper, but it will not be necessary to consider 
more than one of them, as we deem that one fatal to its valid- 
ity. The objection to which we refer raises the question of 
the sttfEciency of the nnmber of the signers to the paper. 

The paper attempts to nominate a candidate in place of 
one who was theretofore nominated, but who withdrew, and 
is signed by two-thirds of the citizens who made the original 
nomination, bat is not signed by the number required by the. 
act of a^isembly to make an original nomination. The nth 
section of the Act of Assembly of 1893, P. I,. 1893, 424, pro- 
vides : " In case of the death or withdrawal of any candidate 
nominated as herein provided, the party convention, primary 
meeting, caucus, or board, or the citizens who nominated 
such candidate, may nominate a substitute in his place, by 
fillag in the proper office, at any time before the day of elec- 
tion, a nomination certificate or paper which shall conform to 
all the requirements of this act in regard to original certifi- 
cates or papers." Then follows a proviso which permits such 
substitute nomination to be made by a committee duly author- 
ized to do so, and provides the manner in which snch nomina- 
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tion shall be verified. It is furtber provided : "That in case 
of a snbstitated nominatloo paper not filed by a committee, 
but sigrned by citizens, it shall only be necessary that two- 
thirds of the signers of the said paper shall have been signers 
'of the original paper," 

We think the meaning of the section is clear. It permits 
the citizens who made the original nomination to make a sub- 
-stitate nomination in case of the death or withdrawal of the 
candidate, bnt requires the papers making such sabstitute 
nomination to conform to all the requirements of the act in 
regard to original papers. One of these requirements relates 
to the number of the signers, and is as follows : ' ' The num- 
ber of qualified electors of the electoral district or the division 
signing such nomination paper shall be at least two per centum 
of the largest entire vote for any officer elected at the last pre- 
ceding election in the said electoral district or division for 
which said nomination papers are designed to be made ' ' — Act 
of 1897, P. L. 233. The paper before us lacks this number 
of signers, and, unless there be something fonnd in the act 
which reduces the number thus required, the nomination 
paper fails to comply with the act in this particular and for 
that reason must be declared void. 

But it was contended at the areument that the second 
proviso to the section under consideration declares that ' ' it 
shall only be necessary that two-thirds of the signers of the 
substituted nomination paper shall have been signers of the 
original paper," and that this means that the number of 
signers to a substituted nomination paper shall only be two- 
thirds of those who signed the original paper. We do not 
so construe the proviso. We can find nothing in it that 
modifies the direction in the body' of the section that the 
substituted nomination paper shall conform to all the re- 
quirements of the act in regard to original papers, or that can 
be held to lessen tbe number of the signers thus made neces- 
sary by such direction. On the contrary, the very designa- 
tion in tbe proviso of tbe number of the signers of tbe substi- 
tuted paper who shall have been signers of the original paper 
implies that there shall be a greater number of signers, of 
which the two-thirds mentioned form bnt a part, and, as we 
have seen, that number is the same as is required in the case of 
an original nomination paper. There is nothing in the proviso 
that would bear tbe constntction contended for. It merely 
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Lincoln Party '■ NoiDitMtioB. 
dcsi^ates how nuiny of the signers of the orisinal paper shall 
sign the substituted paper, and its manifest pnrpose is to re- 
lieve the citizens who are compelled to make a substitute 
nomination from unnecessary tronble and inconvenience and 
at the same time to insure their substantial identity with those 
who signed the original paper. We are therefor of the opin- 
ion that this paper is not signed by the number of signers 
requited by the act of assembly, and was not entitled to be 
filed. It is accordingly adjudged to be invalid, and the pro- 
thonotary is directed to certify this judgment to the Secretary 
of the Commonwealth. 



In the Mattsr op Objections to Ahbndbd Nomination 
Papers by the Lincoui Party op Berks Codnty, 
Pennsylvania, placing in nomination Jahes N. Er- 
mhntrout for judge op the several codrts op 
SAID Codnty. 

Nomination of candidates — Nomination papers — Vouching of 
signatures and qualijieation of signers — Ad of July p, i8gf. 

Proof of tervice of an nnrijened copy of objection* to a oomliiBtlon 
paper, upon the candidate named In said paper, with notice that Hid 
objections wonld be filed in the office ol the lecretary of the common- 
wealth, and In the couit of ccmmoo pleaa, la a snbatantlal compliance 
with the Act of Jnly 9, 1897, P. L. 223. 

The affidavita made by vouchers to the Bignatarea to a nomination 
paper, were aa follows: "That they persooally inqolred of each of the 
aignera to the foregoing nomlnatloa paper aa to thcii signatnrea there- 
on'" other than aeveral not seen, 'and are aatlsfied that the said signa- 
tnrea are in each case in the proper haadvrlting of the signers; that all 
of the persons whose sigoatniea are attached to said nomination paper 
are qualified electors of the connty of Berks, as learned by them, and 
each of them by inqnlry, and that the statements in said nomination 
paper are trne to the best of their knowledge and belief." 

The form prescribed by the Becietary of the commonwealth was as 
follows; "That the signatures attached to the foregoing nomination 
paper are In the proper handwriting of the qoalified electors named 
therein; that all of the persons whose signatures are attached to said 
nomination paper are qoalified electors of the connty of Berks, and that 
the atatementa in aald nomination paper are true to the best of their 
knowledge and belief." Held, oa objections to the sufficiency of the 
affidavits, that the affidavlti were in anbstantlal compliance with the 
form prescribed. 
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Iiincoln Partj'a Nomlnfttion. 
NomiiMtloiu lawfully made ought to be RiuUjbied, and to that end 
form itMlf, ought not to b« decinve, If the rabatance ptMcribed by the 
form, ia preierved. 

Objectiona to nomination paper. C. P. Danphin Connty, 
No8. 72, 73, 177, and 178. January term, 1906. 

Snodgrass & Snodgrass, S.J. M. McCarreil aad Wm. H. ' 
BeckUy for objections. 

fas. M. StrattoAan and B. M. Nead, contia. 

Weiss, P. J., November 2, 1905. 

Nomination papers were filed some daj^s ago, to whici) 
objections were heard, and It was so proceeded in that they 
were declared defective and leave was given to amend. 

The amendments concern the vouching by affidavit to the 
signatures and qualifications of the sifruers of the paper, and 
the objections are that the affidavits of the several vouchers 
are not in the form designated by law and prescribed by the 
Secretary of the Commonweatth ; that the amendments are 
insufficient in that the vottchers do not certify that the signa- 
tures are in the proper baodwrtting of the signers, or had 
personal knowledge thereof, or had obtained admission from 
the signers in that behalf ; and that the affidavits are further 
defective in that they do not disclose personal knowledge re- 
specting the qualifications of the signers as electors. 

It is also complained that there was no proof of service 
of notice upon the candidate of the proposed objections as 
required by law. 

The affiant to this service served a copy of the objections 
upon the candidate which was unsigned, together with a no- 
tice that the same would be filed in the office of the Secretary 
of the Commonwealth and in the Court of Common Pleas, 
which were so filed. 

We are of the opinion that the copy of the objections gave 
fttll notice to the candidate, though not signed by any one, 
and that the proof of service by the affiant afforded the candi- 
date an opportunity to be heard, and was a substantial com* 
pliance with the act. The motion made by the nominee's 
counsel to set aside the objections filed to the nomination pa- 
pers, for this reason, must fail and is refused. 

The objectors pressed upon our attention the fact that the 
vouchers to the amended papers, which were several in ntvn- 
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ber, were not vouched by the same persons, except in a few 
Instances, who voncbed to the original papers, and that the 
affidavits to the several papers as amended were not In con- 
formity with the reqnirements of law and not in the form 
prescribed by the Secretary of the Commonwealth, as directed 
bylaw. The act says: "No other form than the ones so 
prescribed shall be used for such purpose." The afBdavits 
made by the new and other vouchers to the several papers 
constituting in all the nomination papers set forth " that they 
personally inquired of each of the signers to the foregoing 
Domination paper as to their signatures thereon," other than 
several not seen, "and are satisfied that the said signatures 
ate in each case In the proper handwriting of the signers ; 
that all of the persons whose signatures are attached to said 
oomioation paper are qualified electors of the County of Berlcs, 
AS learned by them and each of them by inquiry, and that the 
statements in said nomination paper are true to the best of 
their knowledge and belief." 

The form of the affidavit prescribed by the Secretary of 
the Commonwealth and attached by the original vouchers is 
"that the signatures attached to the foregoing nomination 
paper are in the proper handwriting of the qualified electors 
named therein ; that all of the persons whose signatures are 
attached to said nomination paper are qualified electors of the 
County of Berks, and that the statements in said nomination 
paper are true to the best of their knowledge and belief " 
The difference pointed out as material is that the vouchers to 
the amended papers say that they are "satisfied" that the 
signatures are In the proper handwriting of each of the signers, 
and 'that thereby they nsurp the functions of the court and 
make that which satisfies themselves constitute sufficiency. 
The affidavits were hurriedly and carelessly drawn, and if the 
form varies substantively from that prescribed by the Secretary 
of the Commonwealth they are fatal. Xomlnations lawfully 
made ought to be sustained, and to that end form itself ought 
act to be decisive, if the substance prescribed by the form is 
preserved. 

The thing required by the form is that the vouchers make 
oath that the signatures attached are in the proper handwrit- 
ing of the qualified electors. The thing set forth in the 
affidavits of the new vouchers is, they say on oath, that they 
personally Inquired of each of the signers as to their signa- 
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tares, and are satisfied that tbe signatnres id each case are in 
the proper handwriting of the signers, and that they are 
qualified electors of the connty. 

It was tbe peisonal inquiry of the signers as to their sig- 
natures that caused the vouchers to become "satisfied" that 
the signatures are in tbe proper handwriting of the signers. 

The vouchers were told by the signers, and In that way 
became "satisfied" that tbe signatures are in their own 
handwriting. 

It is not necessary that the vouchers must see all the sig- 
natures affixed to the paper. It is snf&dent that they know 
the signatures, or that they are told by the signers that tbe 
signatures are their own. And when, upon inquiry, they 
learn from tbe signers themselves that their signatures are in 
their own proper handwriting it is hazardous to say that the 
substance of the prescribed form is disregarded. 

They were " satisfied," or what is the same thing, they 
acquired the knowledge that the signatures of the subscribers 
to tbe paper were in their proper handwriting, from personal 
inquiry of the signers, and this does no viulence to the form 
or subject-matter of tbe prescribed formula. The conclusion 
reached is, that for this reason the vouching is not invalid. 

Nor is the objection that the persons vouching were not 
tbe same as the origluat voucheis more tenable. We ad- 
judged the papers defective and allowed time to amend in 
that the signatures to tbe nomination papers were not prop- 
erly vouched. Ttiey are now sufficiently vouched, and the 
affidavits accompany the nomination paper. The persoos 
vouching were signers of the papers, are qualified electors of 
Berks county, so far as is disclosed to us, and the vouchers 
qualified within the time allotted for amendment. 

The nomination papers in the foregoing cases, now 
amended, are adjudged valid, and tbe protbonotary is directed 
to certify this judgment to the Secretary of the Common- 
wealth. 
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Jonas C. Brinsbr vs. D. I,. Kaufman. 
Justices of the peace — Summons — Return. 

In compnHng the time between the date of a anmtnoiiB Isaned by ■ 
justice of the peace and the letnrn day, the mle is to exclude the daj 
on which the samtnouB is dated and include the day on which it is 
letnnuble. 

The case of Barber ds. Chandler, 17 Pa., 48. in which It was held 
that the day on vrhjch the summons Issned and also the return day 
should be counted in computing the time between the Itsning of the 
aammona and the retnm day, waa overruled by Cromeleln vs. Brink, 39 
Fa., 513, and the legislaiure, by Act of June so, 1883, P. l^. 136, has 
prCBCiibed a different rule. 

A summons issued March 13, 1905, returnable March 17, 1905. On 
certiorari the judgment was reversed. 

Certiorari. C. P. Dauphin Conaty, No. 79, Jane Term, 
1905- 

Jonas C. Brinserp. p.,iorp[aititiSi. 

D. L. Kaufman, for defendant. 

KuNKEi., J., November 2, 1905. 

The first exception which is filed to this record must be 
snstained. The Act of Assembly of 1810 provides that a 
summons shall be made returnable not more than eight nor 
less than five days after its date; and in computing the time 
the rale is to exclude the day of the date and to include the 
day of the return; Act of Assembly of the twentieth day of 
June, 1883, P. I,. 1883, p. 136; Ferris M. Zeigler, 5 Phila., 
529 (5 Kulp, 396) ; Smythe vs. Morgan, 2 Kulp, 507; Harlan 
vs. Tripp, 21 Pa. C. C, 116; Comth. vs. Richer, 10 W. N.C., 
142; Bigham v%. Redding, 19 Pa. C. C, 200; Cromelein vs. 
Brink, 29 Pa., 522; Yohe vs. Rockel, 9 Kulp, 441. The 
record in the present case shows that the summons was dated 
the 13th day of March, 1905, and was made returnable the 
17th day of March, 1905. Applying the rule above stated, 
the summons was made returnable four days after its date, 
less than the number of days directed by the act of assembly. 
This is an error that is fatal to the proceeding, there being; no 
appearance on the part of the defendant. 

Upon the argument we were referred to the case of Barber 
vs. Chandler, 17 Pa., 48, where it was held that the day of 
issuing the summons and also the day of the return, are to be 
counted in computing the time. But that case was in effect 
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ovenrtiled by Cromelein vs. Brink, cited above, Bigham vt. 
Redding, 19 Fa. C. C, 3oo; Goldman vi. Tettlebaam, 10 D. 
R-> 53; And besides the legisUtnre bas since laid down a 
different mle from the one there announced; Act of Jnne 20, 
1883, P. L. 1883, 136. The defendant, therefore, not having 
been snmmoned according to law, the justice had no jnrisdic- 
tloa of him and the proceeding must be set aside. The judg- 
ment is accordingly reversed and the proceeding is set aside. 



Supplies for Depahtmbnt op State Police. 

Department of Stale Police — Purchase ef supplies — Ad of May 

3, 1905. 

Under the Act of May 3, 1905, P. L. 361, the ■npeduteiident of state 

police is not required to adretlise for hide for mpplleB for his depart- 

Attomey General's Department. Opinion to John C. 
Groome, Superintendent of State Police. 

Casson, Attorney General, November 2, 1905. 

I have your request for an official opinion as to whether 
yon are required by law to advertise for bids for nniforms, 
arms, equipments and horses for the department of state 
police, tmder the Act of 2nd of May, 1905, F. L. 361. 

A careful examination of the statutes relating to adver- 
tising, fails to disclose any provision relating to your depart- 
ment, and I find nothing in the act creating yotir department, 
which makes it obligatory upon you to advertise, l^e fourth 
section provides that it shall be the duty of the superintend- 
ent of state police to provide for the members of the police 
force suitable arms, uniforms, equipments, and where it .is 
deemed necessary, horses, and to make such rules and regu- 
lations, subject to the approval of the Governor, as are neces- 
sary for the control and regulation of the force. 

There are many Acts of Assembly relating to cities and 
other state departments and state commissions which, In 
specific terms, impose the duty of advertising for bids before 
awarding contracts for supplies, but these are so specific in 
their application as to exclude the idea of applsring generally 
to all contracts which may be made under the authority of the 
state, and as there is nothing in the statue particularly relate 
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ing to ^or department which requires it, I answer nnhesl- 
tatingly that 70a are not obliged to advertise for these 
supplies. 

The practice in the adjutant general's department is to 
purchase supplies or material out of which uniforms are 
made, without advertising. I am satisfied that if yon pursue 
the ordinary course of a prudent business man, of obtaining 
from dealers in the goods required, samples and estimates of 
price, and then purchase in such a manner as satisfies your 
judgment that the interests of the state are protected by secur- 
ing good and proper material at fair business prices, this is all 
that you can be reasonably required to do. 



In re Filling of Vacancies in House op Representa- 
tives. 
House of Representatives — Yaeanaes — Special eltcHons — Duty 
0/ speaker. 
Upon the calling of a special lesalon of the leglalatare, it ia the 
dnty of the Speaker of the Honse of RepreKntatiTe* to inne writa for 
special electiona to fill an^ Tacandes that may exist In the membership 
of that body. The writs sboald be directed to the sheriff of the proper 
county, and shonld fix the date on which the election shall be held. 
The date fixed should not exceed thirty days from the Issning of the 
writ 

Attorney General's Department, Opinion to Henry F, 
Walton, Speaker of the House of Representatives. 
Carson, Attorney General, November 16, 1905. 

Honorable Samuel W. Pennypacker, governor of the 
commonwealth of Pennsylvania, having issued a proclamation 
calling the members of the legislature of this state to meet in 
special session on January 15, 1906, it becomes necessary to 
hold special elections in certain districts where vacancies exist 
in the membership of the lower house. As speaker of the 
honse of representatives you have the authority, and it is your 
duty, to Issue writs, in pursuance of the constitution of this 
commonwealth, to sapply said vacancies, which shall be 
directed to the sheriffs of the proper cotuties, and shall 
particularly fix the days on which the elections shall be held 
to supply such vacancies. I am of opinion, and advise you 
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that the time appointed b; Ton io said writ for the holding of 
said special elections shall not exceed thirty days after the 
issuing of Slid writ. Section 38 of the Act of 1839, P. L. 519, 
provides : 

"BTery writ for holding a special election, as aforesaid, 
shall be delivered to the sheriff, to whom the same shall be 
directed, at least fifteen days before the day appointed for 
sach election, who shall forthwith give due and public notice 
thereof tbroaghout the coanty, at least ten days before such 
election, and shall send a copy thereof to at least one of the 
Inspectors of each election district therein." 



In re Filling Vacancies in State Sbnatb. 

Senate — ViicancUs — Special elections — Duty of Lieutenant 

Governor, 

Upon the calllox of a ipedol mmIou of the legislmture. It !■ the 

dntj of tbe IilentenaDt Governor to Inne writg for apecial election* to 

fill any vacancies that may eziat in the Senate. The writi shonld be 

directed to the sheriff of the proper county, and should fix tbe date on 

which the election shall be held. The date fixed ihonld not exceed 

thirty days from the lasnlng of the writ. 

Attorney General's Department. Opinion to William 
M. Brown, Lieutenant Governor. 

Carson, Attorney General, November 16, 1905. 

Honorable Samnel W. Fennjrpacker, governor of the 
commonwealth of Pennsylvania, ha^ng issued a proclamation 
calling the members of the legislature of this state to meet in 
special session on January 15. 1906, it becomes necessary to 
hold a special election to fill tbe vacancy now existing in the 
eighth senatorial district, caused by the death of Hon. 
Horatio B. Hackett. As speaker of tbe senate you have the 
authority, and It is your duty, to issue a wnt, in pursnance of 
tbe constitution of this commonwealth, to supply tbe said 
vacancy, which shall be directed to tbe sheriff of Philadelphia 
county, and shall particnlarly fix the day on which the elec- 
tion shall be held to supply such vacancy. I am of opinion, 
and advise yon, that tbe time appointed by you in said writ 
for tbe holding of saidspecial election, shall not exceed thirty 
days after the issuing of said writ. Section 38 of the Act of 
1839, P. I,. 519, provides : 
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"Every writ foi holding a special election, as aforesaid, 
shall be ddivered to the sheriff, to whom the same shall be 
directed, at least fifteen days before the day appointed for 
such election, who shall forthwith give due and public notice 
thereof throi^hont the county, at least ten dajs before such 
election, and shall send a copy thereof to at least one of the 
inspectors of each election district therein." 



In rb-Rbsignation op Gborgr W. Mintzbr, mbmbbr of 

THB HODSB OF RBPRHSENTATIVKS FOR THE ShSSION OF 

1905-06, FROM THB First District of Phiiadbi.pbia. 

Public offiurs — Resignation of^Power to reaiU — Proper offixr 
to receive. 

In AUbama, CallfomU, Iowa, Nebnuka, Nevada, New York, Vir- 
ginia, and in a circuit court of the Dnited Stat«i, it haa been held. In 
nnqnalified termi, that a public officer hae the right to reaign hia office 
at any time at his own pleaanre, wlthont the assetit of the appointing 
power, and that, in the abaence of anj atatate to the contrarj, an abao. 
Inte and ancondidanal revlgDHtion vacatea an office from the time the 
resignation reaches the prapei anthority, withont any acceptance, ex- 
press or Implied, on the part of the latter. 

The weight of authority, however, and the obvions dictate* of pub- 
lic policy leqoire that the right shall be declared in a much more re- 
stricted manner, because an ofGce being regarded as a burden which it 
is the dnty of the appointee to bear for the pnbllc benefit, it follows 
that a public officer can not resign his office withont the consent of the 
appointing power, manifeited either by an acceptance of his resigna- 
tion or by the appointment of another in his place. 

Where atatntea prescribe to whom the resignation of a public officer 
Is to be made, the legisUtive provision mnst be complied with ; bnt, in 
the absence of snch a provision, it is properly made to that officer or 
body that is by law authorized to act upon It, by appointing a sncces- 
Bor 01 calling an election to Si) the vacancy. 

In Pennaylvanla there is no statnte which piescribes to whom the 
resignation of a member of the House of Representatives shall be ten- 
dered, bnt the case falls within the principle that a resignation is prop- 
erly tendered to that officer or body that is by law authorized to act 
upon it, by appointing a snccessor or calling an election to fill the va- 
cancy. 

The speaker of the Bonae of Representatives Is the pioper officer to 
receive the resignation of a member of that body, during a recess of the 
legialatnre. 

Where the resignation of a member of theHonseot Representatives 
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wu iDtended to Uk« effect immedlstelr, and wu delivered wilb tbat 
parpoM to the officer anthorlzcd to receive it, it cannot be withdnmi 
even with the conient of the latter. 

Attorney General's Department. Opinion to Henry F. 
Walton, Speaker of the Hotise of Representatives. 

Carson, Attorney General, Nov. i6, 1905. 

I herewith acknowledge receipt of a letter from yon, 
coached in the following terms: 

" On April 14, 1905, I received the following letter firom 
Hon. George W. Mintzer, Sr., who at that time was a mem- 
ber of the House of Representatives for the session of i905-'o6 
from the First District of Philadelphia : 

" ' I respectfully tender my resignation as a member of 
the House of Representatives, session of i905-'o6, from the 
First District, to take effect immediately.' 

*'This letter was handed to me by Mr. Mintzer at my 
office, and at his request, on April 15, 1905, I sent the follow- 
ing letter to John M.Walton, city comptroller of Philadelphia: 

" ' I beg leave to inform yon that I have received this 
day the resignation of George W. Mintzer, Sr., as a member 
of the House of Representatives, session of i905-'o6, to take 
effect immediately.' 

" Upon November 14, 1905, 1 received the following from 
Mr. Mintzer: 

" ' My resignation as a member of the Legislature not 
having been accepted, I hereby withdraw the same, and give 
yon notice that it is my intention to perform the duties of the 
office until the expiration of the term for which I was elected.' 

" Inasmuch as the Honorable Samuel W. Pennypacker, 
Governor of the Commonwealth, by his Proclamation, has 
convened a session of the Legislature from January 15. 1906, 
I find that ' Whenever a vacancy shall occur in eiUier house, 
the presiding officer thereof shall Issue a writ of election to 
fill soch vacancy for the remainder of the term.' 

• " Will you kindly render me an opinion as to whether or 
not a resignation thus made to me, as Speaker of the Honse 
of Representatives, between a regular and special session such 
as I have designated, the resignation having been filed with 
me and accepted, is legal, and therefore cannot be withdrawn ? 
If so, whether or not it is my duty, as Speaker of the House of 
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Representatives to issue a writ for the special election to be 
held in said district to fill said vacancy ?" 

The point presented is a novel one in this state, and I 
reach my conclusion after a careful examination of such au- 
thorities as exist elsewhere. It must be observed that this a 
a claim on the part of one who was an active member of the 
House during the session of 1905 to recall his own resigna- 
tion, presented after adjournment sine die, on the grottnd that 
it has not been accepted — a position depending upon two 
propositions : First, that an acceptance is legally necessary to 
make the resignation effective ; and, second, that, in point of 
fact, there was no acceptance. 

I shall deal with these propositions in their order. In 
Alabama, California, Iowa, Nebraska. Nevada, New York, 
Virginia, and in a circuit court of the United States, it has 
been held. In unqualified terms, that a pnblic officer has the 
right to resign his office at any time at bis own pleasure with- 
out the assent of the appointing power, and that, in the 
absence of any statute to the contrary, an absolute and uncon- 
ditional resignation vacates an office from the time the resig- 
nation reaches the proper authority, without any acceptance, 
express or implied, on the part of the latter. State vs. Fitts, 
49 Ala. . 402 ; People vs. Porter, 6 Cal. , 26 ; Gates vs. Dela- 
ware County, 12 Iowa, 405; State vs. 1A»yar, 4 Neb., 260, 
State vs. Clarke, 3 Nev., 566; Gilbert vs. Luce, 11 Barbonx 
(N. Y.), 91 ; Olmsted vs. Dennis 77 N. Y , 378 ; Bonting vs. 
Willis, 27 Grattan (Va.), 144 ; U. S. vs. Wright, i McLean 
CU. S.), 512. 

The weight of authority, however, and the obvious dic- 
tates of public policy require that the right shall be declared 
in a much more restricted manner, because an office being re- 
garded as a burden which it was the duty of the appointee to 
bear for the pnblic benefit, it followed that a public officer 
could not resign his office without the consent of the appoint- 
ing power, manifested either by an acceptance of his resigna- 
tion or by the appointment of another in bis place. This waft 
reqnired in order that the public interests might suffer no in- 
convenience from the want of public servants to execute the 
laws. This is the substance or Mr. Justice Bradley's opinioa 
in Edwards vs. United States, 103 U S., 471. The same 
principle is stated by Chief Justice Ruffin, of North Candina, 
in the case of Hoke vs. Henderson, 4 Dev. (N. C ) i, and is 
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sustained by a large □umber of cases cited with approval in 
Tbroap's Public OfBcers, Section 409; Mecham on Public 
Officers, Sections 409-414; 19 American and English Ency- 
clopedia of Law — title, " Public Officers" ; sub-title, "Res- 
ignation." 

Conceding, tben, the necessity of acceptance, the first 
consideration is : To whom is the resignation to be made ? If 
an acceptance be necessary, it is clear that it mtist be by a 
party having the power to accept, and If the resignation be 
presented to the wrong persoo or body, acceptance as well as 
resignation would be futile. The authorities are agreed that, 
where statutes prescribe to whom the resignation of a public 
officer is to be made, the legislative provision must be com- 
plied with, but, in the absence of such a provision, it is prop- 
erly made to that officer or body which is by law authorized 
to act upon it by appointing a successor or calling an election 
to fill the vacancy. Meechem on Public Officers, Section 413; 
Edwards vs. United States, 103 U S., 471 ; Pace vs. People, 
50 111., 432 ; McGee vs. State, 104 Ind., 444 ; Gates vs. Dela- 
ware County, 12 Iowa, 405. 

In this state there is no statute which prescribes to whom 
the resignation of a public officer is to be made in a case such 
as the one under consideration, but the case falls within the 
principle that a resignation is properly made if made to that 
officer or body which Is by law authorized to act upon it by 
appointing a successor or calliog an election to fill the vacancy. 
Mr. Mintza presented his resignation to you as the presiding 
officer of the Hotise, of which he was a member, the House 
having adjourned sine die. The constitution provides. In ar- 
ticle 2, section 2, that " whenever a vacancy shall occnr In 
either house the presiding officer thereof shall issue a writ of 
election to fill such vacancy for the remainder of the term." 
This provision iKa issuing writs to fill vacaacies by the presid- 
ing officer of each house is substantially the same as the 19th 
section, article i,of the constitntion of 1790, Bnckalew on 
the constitution, page 31. The Acts of and Jnly, 1839, P. L. 
519, and of i6tb of January, 1855. P. L. i, were passed to 
give effect to the constitutional provision, and are still in 
force. Both of these acts imposed the duties of issuing writs 
to fill vacancies upon the speakers of the respective bodies In 
which the vacancies occur, such vacancy occnrrlng during the 
recess. 
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I am of opinion thst yon were the proper person to ad- 
dress In the matter of resignation nnder the foregoing authori- 
ties — ^first, because, the House not being in session, you were 
the only ofBclal representative of the House who could be 
reached; and, next, because the duty is specifically imposed 
upon you of issuing writs to fill vacancies occurring during 
recess, the legislature having been required by the Governor 
to meet at a time previous to the next general election. The 
case is squarely within the language of the Act of i6th of Jan- 
tiary, 1855, P. L. i. It would be absurd to contend that a 
member, attempting to resign, should be required to address 
every member of an adjourned body, and it would be equally 
without reason to contend that a resignation could not be 
made during a recess. That vacancies can occur during a re- 
cess is manifest from the language of the constitution as well 
as from the language of the statutes above referred to. To 
hold that no vacancy can arise until the resignation presented 
to the speaker in recess is presented by him to the Hotise at 
its next regular session, would be to destroy the legislative 
provisions as to the filling of vacancies occurring daring a re* 
cess in a case where the legislature is required by the Gov- 
ernor to meet at a time previous to the next general election, 
a case covered by the Act of 1855, or else the word "vacancy" 
must be limited to the case of a vacancy occurring through 
death, a limitation of the use of the word for which I perceive 
no authority whatever. The word is used in a general sense 
in tBe constitution and the statutes without qualification. A 
vacancy may arise from death, resignation or otherwise ; but, 
however occurring, it is none the less a vacancy. 

I am of opinion, therefore, that the resignation of Mr. 
Mintzer was properly presented to you, and that you had the 
power to accept It. The only remaining question is whether 
you did accept it, and this presents the proposition as to 
whether there was an actual acceptance. 

There is nothing in the law which prescribes any specific 
mode of acceptance. The acceptance may he manifested either 
by a formal declaration or by the appointment of a successor, 
or by any unequivocal circumstance showing an Intention to 
act upon the resignation. Meechem on Public Officers, Sec- 
tion 415, and cases cited ; 19 American and Knglish Encyclo- 
pedia of Law — title, " Pnblic Officers," page 562T and 562U. 
In Pace vs. People, 50 111 , 432, and in Gates vs. Delaware 
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Conoty, 12 Iowa, 405, it was held that acceptaoce of a res- 
igaation is presumed where the written resignation of an 
officer is received and filed in the proper ofSce without objec- 
tion. And in Van Orsdall vs. Hazard, 3 HUl (N. Y.), 248, 
the court, by Mr. Justice Coweo, said : 

' ' Where no particular mode of resignation is prescribed 
by law, and where the appointment is not by deed, it may be 
by parole ; as, by the incumbent declaring to the appointing 
power that he resigns his office, or will continue to serve no 
longer, and requesting an acceptance of his resignation. Nor 
need the acceptance be in writing. It is enough that tbe 
office be treated as vacant ; for instance, by appointing a suc- 
cessor. ' ' 

There can be no doubt, upon the facts as detailed by you, 
of the intention of Mr. Mlntzer to resign, and of your accept- 
ance of bis resignation. He presented his resignation to you 
as a member of the House of Representatives, session of 1905- 
'06, to take eSect Immediately. He banded the letter con- 
taining the resignation to you at your office, and, at his 
request, on the day subsequent to the date of his letter, you 
notified the city comptroller of Philadelphia that you had re- 
ceived the resignation of Mr. Mintzer as a member of the ' 
House of Representatives, session of I9o5-'o6, to take effect 
Immediately. 

These acts are unequivocal in their meaning. The lan- 
guage and conduct of Mr. Mintzer leaves no room for doubt 
as to his mental attitnde, acqttiesced in by blm for more than 
six months thereafter, and yotu- act in notifying another officer 
of the fact of resignation, particularly as that notification was 
given at the request of Mr. Mintzer himself, indicates an ac- 
ceptance of his resignation. It was a public declaration by 
you of the fact, made at the request of Mr. Minlzer himself, 
and presumably for his benefit. Although it is not stated in 
yonr letter, it is clear that there was some reason for tbe noti< 
fication to the city comptroller, and that such notice was neces- 
sary to enable him to perform some official act. If such act 
inured to the benefit of Mr. Mintzer, it is clear that not only 
did be resign his place, but that he desired public announce- 
ment of the fact to be made by you to an officer whose action 
was of importance to himself. He has thus acted In such a 
manner as to entirely negative the thought that his resigna- 
tion was^tentative, or that it depended upon some future action 
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Mintzer's KetlEiwtlon. 
of the Hooge, of which he had been a member. The vet? 
language of the resigtiation itself indicates that it was to take 
effect immediately, and bonnd yon to immediate action. ThiB, 
under the case as stated, yon took without delay. 

I am of opinion that a resignation so given cannot be 
withdrawn. The doctrine of the law on this point is well 
stated in Blddle vs. Willard, lo Ind., 63, and to the same 
effect are Slate vs. Boeker, 56 Mo., 17 ; Rodgers vs. Slonaker, 
33 Kan. , 193 ; State vs. Clarke, 3 Nev., 519. In the first case 
it was said : 

"A prospective resignation may, in point of law, amount 
to a notice of the intention to resign at a fntnre day, or a 
proposition to so resign, and for the reason that It is not ac- 
companied by a giving up of the ofBce — possesion is still 
retained, and may not necessarily be surrendered till the ex- 
idration ot the legal term of the office, because the officer may 
recall his resignation — may withdraw his proposition to resign. 
He certainly can do this at anytime before it is accepted ; and 
after it is accepted he may make the withdrawal by the con- 
sent of the authority accepting, where no new rights have 
Intervened." 

But, as was said in State vs. Hanss, 43 Ind., 105, where 
the resignation was intended to take effect Immediately, and 
has been delivered with that purpose to the officer authorized 
to receive it, it cannot be withdrawn even with the consent of 
the latter ; and the same ruling has been made in other cases. 
Yonks in. State, 37 Ind., 236; Queen vs. Mayor, 14 Queen's 
Bench Division, 908. The effect of the decision in Pace vs. 
People, 50 111., 433 ; Gates vs. Delaware County, 12 Iowa, 
405; and State vs. Fitts, 49 Ala., 402, is that an accepted 
resignation cannot be withdrawn. 

It is clear from the language of Mr, Mintzer's resignation 
that he was not presenting a proposition to resign, but that he 
unequivocally tendered his resignation, to take effect imme- 
diately. Any other construction would be inadmissible. 

I am of opinion, therefore, that a vacancy exists in this 
case, arising from a resignation properly presented to you and 
accepted by yon, acquiesced in by Mr. Mintzer, and that it is 
not within his power to recall the same. New rights have 
intervened, the rights of a constituency to be represented by ' 
a member chosen to fill a vacancy arising during the recess of 
the legislature from a cause, not only contemplated, but cor- 
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Ulnlzer'i Restgnation. 
ered by the terms of the Act of January i6, 1855, which pro- 
vides that the method of filling vacancies shall be as prescribed 
by the Act of and July, 1839, section 35, P. L. 526, and par- 
ticularly by section 37 of the last named act. 

I reach the same conclusion from another point of view. 
Shonld you determine not to Issue a writ in this case, it is 
tantamount to a decision that your previons act amonnted to 
no acceptance, and that the attempted recall of the resignation 
Is operative to save the rights of Mr. Mintzer as a member of 
the Honse. In this way it wonld be impossible to hold a 
special election with a view of filling the vacancy, and a wrong 
wonld be done to the constituency hitherto represented by Mr. 
Mintzer, for that constituency would be left withont a repre- 
sentative during the special session of the Legislature, as 
called by the Governor, if the House, in judging of the quail- 
fications of Mr. Mintzer as a member, should determine that 
he had resigned to you as the proper officer, and that your ac- 
ceptance of his resignation was a valid acceptance. In this 
way the constituency of the First legislative District wonld 
be deprived of representation. 

On the other hand, if a special election is held, Mr. Mint- 
zer may either be re-elected, or, should be declloe to stand as 
a candidate and maintain his present position, he could appear 
before the House and claim his right to the seat, challengifig 
the right of the specially elected member to fill the vacancy, 
and in this way both parties wonld be heard and an opportu- 
nity given for the presentation of their respective claims, and 
the road thus be opened for a determination by the House, 
which, whichever way decided, would not result in depriving 
the District of a representative. 

I therefore instruct yon that In this and in all similar 
cases it is your duty to issue a special writ for the filling of a 
vacancy in the First Legislative District of Pennsylvania. 



D.cnzcdbvGoOglc 



314 DAUPHIN COUNTY REPORTS. Voi,. 8. 

Admission to Soldiers' Orphan Schoow. 

Soldiers' Orphan Schools — Adopted children of soldiers — Act of 

May 2T, 1893. 

The word " cUMUen," u naed in the varions kcta regnUting •dml»- 
don to K>ldien' orphan indaitrial ichools, tneani offipting. 

The grandchildren of an honorably diichargcd aoldlei of the Re- 
bellion, SpaDisb'American or Philippine wars, vho have been legall; 
adopted b; snch loldier, are not entitled to admlulon to aoldieis' cn- 
phan icboolB. 

Attorney General's Department. Opinion to Levi G. 
McCanley, President Commission of Soldiers' Orphan Schools. 

Fleitz, Depnty Attorney General, November 29, 1905. 

I bsve before me yoni recent letter, in which yon request 
an official opinion upon the following question: Are the 
grandchildren of a soldier who served in the war of the Re- 
bellion, SpaDish-American or Philippine wars legally entitled 
to be admitted to the schools of the soldiers' orphan commis- 
sion, if the grandfather has legally adopted said children ? 

The whole system of soldieis' orphan schools was done 
away with and the Pennsylvania soldiers' orphan industilal 
school system substitnted by the Act of May 27,1893, P. L. 
171. We mnst therefore find the law governing these schools 
and defining the persons entitled to admission therein, either 
in that act or in its supplements. 

Section 7 of the act, referring to the children who shall be 
eligible for admission to the schools, provides as follows: 

"Preference in admission shall be as follows: i. Pall 
orphans, the children of honorably discharged soldiers, sailors 
or mstines who served in the war for the suppression of the 
Rebellion, and were members of Pennsylvania commands, or 
having served in the commands of other states or of the 
United States, but residents of Pennsylvania at the time of 
enlistment. 3. Children of such honorably dischai^d sol- 
diers, sailors or marines as above, whose father may be de- 
ceased and whose mother living, 3. Children of such honor- 
ably discharged soldiers, sailors or marines, as above, whose 
parents may either or both be permanently disabled." 

This act was amended April 13, 1S99, to include "orphans 
of honorably discharged soldiers, sailors or marines of the 
Spanish- American war;" and, by the terms of the Act of 17th 
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Admliaion to Soldien' Orphrnn Schools. 
of April, 1905, the commission of soldiers' orphaD schools 
was authorized and required to admit to the Pennsylvaoia 
soldiers' orphan iadastrial school or soldiers' orphaa schocda 
"orphan or destitute children of honorably discharged soldiers, 
sailors and marines of the Philippine war." 

There is nothing in any o( the legislation on this subject 
to Indicate that the benefits provided for the children of sol- 
diers, sailors and marines of the vauotis wars could in any 
possible way apply to the grandchildren of such soldiers, sail- 
ors and marines. It follows that, if the children you mentloa 
are entitled to admission to the schools at all, It mnat be be- 
cause of their legal adoption and not because of their relation- 
ship to their soldier ancestor. The question for determination, 
therefore, Is whether adopted children of a soldier, sailor or 
marine can he legally admitted. 

It was held in a New Jersey case, Tepper vs. Supreme 
Council of the Royal Arcannm, 43, Atl , iii, that, "orphans, 
as used in the constitution and by-laws of a beneficial associ- 
ation, designating beneficiaries of the deceased persons, as 
widows, orphans and other dependents of the deceased per- 
son, means the children, in the proper sense of the word, of 
the deceased member, and children means offspring." 

The same mle has been frequently stated in tbe decisions 
of the courts of our own state. In Schafer vs. Enne, 4 P. F. 
Smith, 304, it is said. In an opinion handed down by Mr. 
Justice Strong: "Adopted children are not children of tbe 
person by whom they have t>een adopted." 

In Commonwealth vs. Nancrede, 8 Casey, 389, the same 
court, in an opinion delivered by Chief Jnstice Lowrie, holds 
that an adopted child is not exempt from the payment of 
collateral inheritance tax, and states the rule in the following 
language: 

'If the heirs or devizees are so in fact, they are exempt. 
All others are subject to the tax. Giving an adopted son a 
right to Inherit does not make him a son in fact, and he is so 
regarded in law only to give the right to inherit, and not to 
change the collateral inheritance tax law. As against that 
law he has no higher merit than blood relations of the 
deceased, and It is not at all to be regarded as a son in fact." 

Therefore, giving the words their ordinary and legal 
meaning, an adopted child does not come within the pro- 
visions of the act of assembly creating yoor commission and 
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AdmlMloii to Soldlen' Orphan ScliooU. 
designating the beneficiaries of the state's charitjr distrlbated 
by it. If the legisUtores had intended those benefits to extend 
to children by adoption, it would have been easy to say so io 
plain and nnambfgoous terms. The failnie to do so leaves us 
no alternative but to accept the words osed in their tme legal 
meaning, and this is not broad enongh to include such chil- 
dren. The state has been most generons and bountifnl in its 
provisicm for the education and maintenance of the children 
of those who bore arms in defense of their country, but it 
has not seen fit to extend this charity to the children adopted 
by soldiers ; possibly for the reason that such a course might 
open wide the door for a constantly increasing burden upon the 
treasury of the state in providing for the children of those who 
remained at home attending to their usual avocations, and 
whose only claim to such aid rests upon the fact that they 
were fortunate enough to induce some soldier to take the legal 
steps necessary to adopt them. 

I am, therefore, of the opinion, and advise you, that the 
various acts in qnestion apply only to the children of the 
soldiers, sailors and marines of oar various wars, and that, in 
this connection, the word "diildren" means offspring. 
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Loans of Savings Banes. 
Savings banks — Loans upon scurity of capital stock — Construc- 
tion of charter, 

A Mvinga bank and loan company whoM charter contoina the pto- 
vialon " that the capital atock of aald bank ahall be taken and consid- 
ered aa the ■ccniity nqnlred bj law for the faithfnl perfoimance of its 
dntiei aa execntor, sdmlniitialor, tinatee Ot receiver, and ihall be liable 
in case of defanlt," cannot loan money npon Its own atock aa collateral 

A loan bj a corporation, npon the secnrity of its capital stock, ms; 
well be regaided as an impalnnent of its capital; for it is tantamonnt to 
■ return pro tanto to the stockholder of the moneys originallj paid In, 
either by bimoelf or by some prior holder In the chain of title. 

A Barings bank and loan company chartered by apecial act of os- 
Mmbly, prior to theconstltntionof 1E74, whose charter has been renewed 
nnder the prorisiona of the Act of Jnne 3, 1885, P. L- 30i, Is subject to 
the provisiona of the cotiatitation of 1S74. 

Snch corporation also becomea subject to the Act of Febmary ii, 
1895, F. L. 4, creating a banking department, and to the Act of Jnne 
14, 1901, P. L. 561, which prohibita any banking institntion, trust com- 
pany or savings iostitulion having capital stock from taking aa security 
for any loan or discount any part of its capital atock. 

Attorney General's Department. Opinion to J. A. Ber- 
key. Banking Commissioner. 

Carson, Attorney General, November 29, 1905. 

I have yonr letter of recent date, stating tbat a certain 
cra-poration nnder the supervision of yonr department has 
been loaning money npon its own stock as collateral security 
for the loans, claiming that, as its charter antedates the new 
constitution, it does not come within the prohibition of the 
Act of Jnne 14, 1901, P. I,. 561, and claiming particularly 
that it is acting strictly within its charter powers in making 
snch loans, because the 4th section of its charter provides tbat 
"the said corporation shall have authority to invest its funds 
in the pnrchace of the stock of this commonwealth, or of the 
United States, or other stocks and bonds, on real or personal 
aecnrlties, or in snch other manner as may be deemed 
appropriate and safe." 

This coBcltision is nnsonnd ; and If the corporation has 
been so advised, I instruct you to ignore it, and to proceed in 
such a manner as to enforce compliaiA:e with the Act of 1901. 
I have examined the clmrter, which is by special Act of 
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LoMM of Stvlngi Bank*. 
Assembly prior to the constitntloQ of 1874. The purpose is 
stated to be that of a savings bank and loan company: Its 
business was to receive on deposit any aam offered not less 
than a dollar, and to transact any other business transacted by 
banks in this commonwealth, and to receive and become the 
depository of all trusts and such other funds as might be paid 
into or be under the control of the courts of the state and the 

laws of the same within the county of The 

payment of deposits was carefully regulated and the capital is 
expressly referred to in the 3rd section of the charter as being 
raised 'for tke security of the depositon of the said corporation." 
This thought is enlarged by a prodston in the supplement to 
the charter: 

^^ That ike capital stock of said bank shall be taken and am- 
sidered as the security required by law for the faithful perform- 
ante of its duties as such executor, administrator, trustee or 
receiver, and shall be liable in case of default. ' ' 

It is manifest that these provisions are intended to secure 
for the depositors, as well as for trust estates, the protection 
of the capital, and this protection would be seriously impaired 
by any such pledging of its shares. A loan by a corporation 
upon the security of its capital stock may well be regarded as 
an impairment of its capital, for It is tantamount to a return 
pro tanto to the stockholder of the moneys originally paid in 
either by himself or by some prior holder in the chain of 
tiUe. 

The provisions of the charter above referred to are not 
and cannot be controlled by the 4th section, which does not 
apply to loans, but in express terms applies to investments: 
a fair reading of the clause does not embrace even a purchase 
of its own stock, much less a loan. Upon a fair construction 
of the charter Itself and its supplement, the right to make such 
loans does not exist. 

The contention that the new constitution and subsequent 
legislation do not govern is also without foundation. The 
charter was to continue for but twenty years, and the legisla- 
ture expressly reserved the right to alter, revoke or annul the 
same at any time when it shall be deemed necessary for the 
public good. The twenty years expired in 1888 and the insti- 
tution was rechartered, or, to speak more correctly, its 
charter was renewed for another twenty years, under the pro- 
visions of the Act of June 30, 1885, P. L. 301, the only act 
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tlien applicable. This act expressly subjected the charter to 
the new coDStitution, and that instrnment, in article zvi, sec- 
tion 6, provides that "no corporation shall engage in any- 
business other than that expressly authorized by its charter." 
The charter does not and did not In express terms, confer aoy 
such power, but, as has been seen, impliedly excludes the 
power to make such loans. 

The corporation, under its renewed charter, came under 
the terms of the Act of February ii, 1895, P. L. 4, creating a 
banking department, and is subject to your supervision, par- 
ticularly if it acts in a manner to impair its capital. The Act 
of 14th of Jttne, 1901, P. L. 561, expressly prohibits any 
banking institution, trnst company or savings institution, 
having a capital stock, theretofore or thereafter incorporated, 
from taking as security for any loan or discount a lieu on 
any part nf its capital stock, but the same surely (sic), both 
in kind and amount, shall be required of persons, share> 
holders and not shareholders ; nor shall it become the 
purchaser or holder of any of its capital, except under con- 
ditions not necessary to be considered in this connection. 

The corporation in question is sinning against the law, 
and should be checked. The charter does not confer, in ex- 
press terms or even by implication, any special power denied 
by the Act of 1901, bnt even if it did, sntih power would fall 
under the circumstances detailed io the history of the renewal. 
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In rb Cdmbbrland Road. 
Cumberland road — Disposititm of proceeds of sale of buildings 
belonging to the state and used in connecium with said road. 
The proceed! of the nle of the bnildlngi belonging to the state and 
formerlj used in connection with the old Cnmberlnnd Road maj be 
nsed by the State Highway Commiasianec in the improTement of uld 
road, nnder the proriidoua of the Act of April lo, 1905. 

Attorney General's Department. Opinion to Joseph W. 
Hooter, State Highway Commissiooer. 

Fleitz, Deputy Attorney General, Oct. 17, 1905. 

I have before me yoor letter of recent date, asking for 
an ofBcial construction of the Act of loth of April, 1905, P. 
L. 129, entitled "an act relating to the management, care and 
maintenance of the National, or Comberland, road, and free- 
ing the same from tolls, and making an appropriation there- 
for." 

This act provides in terms that the portion of the old 
.National road lying within the state of Pennsylvania, shall 
hereafter be nnder the care and management of yonr depart- 
ment, and shall be maintained and kept in repair by yon at 
the cost of the state. It repeals the former acts onder which 
the road was managed by officers appointed by the governor, 
and maintained oot of revenues received from the collection 
of tolls. 

This historic old highway, originally constructed by the 
national government, and afterwards by it legally transferred 
to the commonwealth of Pennsylvania, had fallen into a 
generally dilapidated condition, and the revenues derived 
from the collection of tolls were wholly inadequate to main- 
tain it in a safe condition for the travelling public. The 
bridges were falling down and the entire road was In an un- 
safe and dangerous condition. The act under discussion pro- 
vides an appropriation of one hundred thousand dollars, 
whereof an amount oot exceeding fifty thousand dollars shall 
be available during the first year following the passage of the 
act, and the remainder to be expended in the following year. 

It also provides that "the several officers now in charge 
of portions of the said road, under existing laws, shall hand 
over to the state commissioner of highways the custody and 
control thereof, and deliver to him any property belonging to 
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In re Cumberland Road, 
the state in their bands and charge, and shall pay to the said 
commissioners such moneys as shall be found to be in their 
hands, respectively, npon settlement of their accounts accord- 
ing to existing laws." 

It is further provided that the collection of the tolls from 
the traveling public shall cease, and all buildings belonging 
to the state in connection with the road may be either leased 
by you or, in your judgment, sold, after advertisement to the 
highest responsible bidd^ . 

In carrying ont the provMons of this act above quoted, 
8 certain sum of money has accmed in your hands, and you 
desire to be specifically advised as to what disposition shall 
be made of this fund, 'as the act itself is silent upon this 
point. 

In the absence of specific directions contalaed in the law 
itself, and inasmuch as this fund was created by Its terms, I 
am of the opinion, and advise yon, that it may be used under 
your authority and in your discretion in carrying out the pro- 
visions of section 3 of the act, by putting the road in good 
condition and making such permanent repairs as may be 
necessary in connection with the specific appropriation made 
by the legislature for that purpose. 
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COATESVILLE HOSPITAL. 
Appropriations — Quarterly payments — Act of May 13, 1903 

A hoapital to which had been appropriated tbe mm of f 10,000, or 
■o mnch thereof bb might be neceuary for iti maintenance, for the two 
fiscal years beginning Jnne i, 1903, and which did not receive the pro* 
portion of the sppropiriation due for the first quarter of the fiscal ysar 
beginning June I, 1903, because the andltoi general had been Informed 
that the hoapital had not been open to lecelve patients, la entitled to 
receive the amannt so withheld, npon showing that the hospital hsd 
been open for a short time before the end of the quarter, that consider- 
able expense had been incurred in making preparation for the main- 
tenance of patients, and tnat Its maintenance acconut shows a deficit 
greater than the amount withheld. 

The practice in the auditor general's office, of distrlbntiug the 
amount of an appropriation qnarterl; over the whole period, is a matter 
of convenience in book-keeping. 

Attorney General's Department. Opinion to W. P. 
Snyder, Auditor General. 

Carson, Attorney General, October 19, 1905. 

You call my attention to the Act of the 13th of May, 
1903. P. L- 372, by which there was appropriated to the 
Coatesville hospital, adjoining the borough of Coatesville, in 
Chester connty, Pennsylvania, for the two fiscal years begin- 
ning June I, 1903, the sum of ten thousand dollars, or so 
mnch thereof as may be necessary, for the purpose of main- 
tenance, and you state that, through some inadvertance, the 
treasurer of the institution wrote a letter to your department 
during the administration of your predecessor, stating that, 
for the first quarter of the fiscal year, commencing June 1 , 
1903, the hospital was not open to receive patiente, and for 
this reason the appropriation lor that quarter was not allowed 
them; that they have since presented the facts to you, show- 
ing that the hospital was open for a very short time before 
the end of that quarter, and that considerable expense had 
been incurred in making preparation for the maintenance of 
the patients, and for the opening during that quarter; that 
they have made application for the sum which was not 
allowed them at the time, to wit: the sum of $1250; and 
that, at the end of the fiscal year, to wit; May 31, 1905, they 
found that for the first two years, ending at that time, they 
have a deficit considerably in excess of the amount that was 
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not allowed them for the qasriet; and that they have renewed 
their application for the amonnt. 

I am satisfied that the institution ought to receive the 
balance dae It on its appropriation for the two years. It needs 
bnt an inspection of the Act of Assembly making the appro- 
priation to show that the Inmp sum of ten thousand dollars, 
if so much shall be necessary, is appropriated to the hospital 
for the two fiscal years for the purpose of maintenance. Noth- 
ing in the act specifies that the fiscal years shall be divided 
into quarters. A practice has grown op, which is en- 
tirely proper, for the auditor general to distribute the 
amounts of appropriations quarterly over the entire period. 
This, however, is for the convenience of bookkeeping and in 
order that there may be a proper watch kept npon state ap- 
propriations. The very fact, however, that at the end of the 
last fiscal year, May 31, 1905, their maintenance account 
shows a deficit much greater than the amount which they 
claim to be entitled to, establishes the jtistice of their claim 
and the propriety of Its allowance. I therefore advise you to 
draw a warrant in favor of the Coatesvllle hospital in the sum 
of $1,250.00, and charge the same to the appropriation made 
under the act referred to. 
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In re American Guaranty Company of Chicago. 

Foreign corporations — Conslfuction of charter — Statement of 

purpose. 

The American Gnarant; Campany of Chicago, a foreign corporatjoo 
organized for the purpose of compiling and famishing information in 
regud to the itanding of Individnola, firm* and corporations, is not 
authorized under Iti charter, nor nndtr the itatement of its parpoae, ss 
filed In the office of the Secretary of the Commonwealth of Pennsyl- 
vamiB, to sell endowment bonds and guarantee to pa; insurance pre- 
miums. 

Attorney General's Department. Opinion to David Uar 
tin, Insurance Commissioner, and J. A. Berkey, Commissioner 
of Banking. 

Carson, Attorney General, November 3, 1905. 

My attention has been called to tlie fact that the Ameri- 
can Guaranty Company, of Chicago, with an office at Fourth 
and Wood streets, Pittsbnrg, 19 engaged in selling endowment 
bonds and also guaranteeing to pay insurance premiums. 
This company registered on the 21st day of December, 1904, 
in the office of the Secretary of the Commonwealth, and the 
paper filed shows that it declares itself to be engaged in trans- 
acting the bnsiness of agent for firms, individtials and corpora- 
tions, entering into contracts with firms, individuals and cor- 
porations, acting as receiving and disbtirsing agent. The 
attorney general of Illinois states that the object of the cor- 
poration, as set forth in the papers filed In tiie office of the 
secretary of state, is "To compile and furnish information in 
regard to the standing of individuals, firms or corporations. " 
He adds that in his judgment they have no legal power to sell 
endowment bonds and guarantee to pay Insurance premiums. 

I have been furnished with a copy of the bond issued by 
It and of the coupons attached thereto. The bond in sub- 
stance sets forth that the company covenants and guarantees 
to pay to the borrower, or if registered, to the registered 
owner thereof, on the 5th day of 190 , 

and upon due surrender of this indenture at Its general office 
in the city of Chic^o, Illinois, U. S. A., to pay $1,000, in 
gold coin of the United States of America, and the said 
company further promises to pay interest upon the said sttm 
in like gold coin, at the rate of five per centum per annum, at 
ts office in the city of Chicago, on the ist day of each and 
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In te American Gnmrant; Company of Chicago, 
ever^ , until the maturity of this bond and upon 

presentation and snrrender of the respective interest coapons 
thereto attached, as they severally become due. 

In witness whereof, the American Guaranty Company of 
Chicago, has caused this instrument to be executed in Its 
name by its president and secretary, and at its general office 

at Chic^o, tiiis day of 19 ■ 

Secretary. President. 

It is observed that this Instrument is not nodei seal and 
is therefore not properly a bond. 

The form of coupon attached is as follows : 
THE AMERICAN GUARANTY COMPANY, 
of Chicago. 

On the fifth day of 19 , will pay to 

the bearer at its general ofBce in the city of Chicago, Illinois, 
fifty dollars, being one year interest on its bond. 

No. . . . $50.00 

James L. Bigblow, 
Treasurer. 



I have also been furnished with copies of papers which 
read as follows : 

United States of America. 

No. 33504. 

AMERICAN GUARANTY COMPANY, 

of Chicago. 

KNOW ALL MEN BY THESE PRESENTS, that whereas 

hereafter styled, nominator, has paid to the American 
Guaranty Company of Chicago, five hundred dollars in 
advance and agrees to pay a like sum on the fifth day of 

hereafter until installments for 

years have been made. 

Now therefore the said American Guaranty Company 
hereby covenants and guarantees that on the fifth day of 

Nineteen Hundred and , 

upon due surrender of this Indenture, provided it is then in 

force to pay unto hereafter styled 

Nominee, the sum of dollars in 

gold coin in the United States of America, less the amount of 
any loans made thereon, or in lieu thereof, and at the option 
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In re American Guanntr Companr of Chicago, 
of the holder to deliver at its home office ten year five per 
cent. Coupon Gold Bonds of equal value on due surrender of 
this contract, said bonds to be in the form of the specimen 
bond herewith. The application herefor and the privileges 
and conditions on the third page hereof, form a part of this 
contract. 

IN WITNESS WHEREOF, The American Guaranty 
Company of Chicago, has caused this instrument to be exe- 
cuted in its name and by its proper officers and at its general 

offices at Chicago, 111., this day of 

... 19 . 

Secretary. President. 

PRIVILEGES AND CONDITIONS. 

1 . As security for the redemption of this Indenture, the 
American Guaranty Company convenants and agrees that it 
will have and keep assigned, transferred and delivered in 
trust. Sundry moneys, or other securities such as banks and 
trust companies are authorized to invest in, first mortgages 
00 real estate, or bonds issued by the United States of 
America or municipalities thereof to such an amount as shall 
equal in the aggregate seventy-five per cent, of the reserve 
value of this obligation. 

2. The nominator may, after two full years' installments 
have been made, surrender this Indenture, and upon such 
surrender, duly made, receive a paid-up certificate for the 
amount shown in the schedule endorsed hereon, the maturity 
date of said paid-up certificate to be coincident with the 
maturity date of this Indenture ; said paid-up certificate, at 
its maturity, is payable in gold coin or in ten year five per 
cent, interest bearing bonds of equal value, at the option of 
the bolder. Or upon surrender of this Indenture the company 
will pay in cash therefor, at its general office, a sum not less 
than the full reserve as shown in the schedule hereon, less the 
amount of any loans remaining unpaid. 

3. The nominee, execntors, administrators, legal repre- 
sentatives or assigns may renew this Indenture to full 
maturity upon the same terms and conditions as the nomina- 
tor. Or they may surrender this Indenture and when duly 
surrendered receive either the paid-up certificate or the re- 
serve value as shown in the schedule hereon. 

4. This Indenture is issued with the express nnderstaud- 
ing that the nominator may at any time during its continnance 
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Id re American Gaarantf Company of Chicago, 
substitute any other person or persons as nominee by giving 
written notice accompanied by this Indenture, such change to 
be duly endorsed hereon. 

5. Should default be made at any time hereafter in the 
payment of any installment dtte under this contract the 
company will waive such default and accept payment of said 
installment, provided the amount thereof with interest there- 
on at five per cent, per ananm from date of default be tendered 
to it within sixty days after such default. 

6. All payments provided in this obligation to be made 
either by or to the owner hereof are due and payable at the 
general offices of the American Guaranty Company in the 
city of Chicago-. Illinois, and such payments due the company 
miy be made elsewhere only when exchanged for its receipt, 
signed by its president, vice president, secretary, treasurer or 
cashier. 

LOANS. 

7. The American Guaranty Company will pay the 
owner or legal holder hereof a sum not less than the full re- 
serve as shown in the schedule accepting said Indenture as 
collateral security for said loan. 

SCHEDULE. 



mount of paid-up 


certificate 


Reserve value or amount that 


to which the holder hereof 


the company 


will loan the 


shall be entitled 


after in- 


holder 


hereof after 


it has 


stallments for 2 years shall 


been in 


force 


2 years 




have been paid. 












tend of I St year 


$ 


At end <a ist 


year,! 




and " 


2,000 




and 






560 


3rd <■ 


3,000 




3rd 






960 


4th ■' 


4,000 




4th 






1,440 


5tli " 


5.000 




5th 






2,000 


6th " 


6,000 




6th 






2,640 


7th " 


7,000 




7th 






3.360 


8th " 


8,000 




8th 






4,160 


9th '■ 


9,000 




9th 






5,040 


loth " 


10,000 




loth 






6,000 



Amount of paid-up certifi&te 
to which the holder hereof 
shall be entitled after in- 
stallments for 2 years shall 
have been paid. 



Reserve value or amonnt that 
the company will loan the 
holder hereof after it has 
been in force 2 years. 
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In re 


j^meriCHU GiuraitT Company 


>f Chicago. 




end of nth 


year 


$ 


At end of 


I ith year 


$ 6,400 


1 2th 








I2th " 


6,800 


13th 


" 






r3th " 


7.200 


i4tli 


" 






r4th " 


7.600 


15th 








15th " 


8,000 


i6th 








i6th " 


8,400 


17th 


" 






17th " 


8,Soo 


18th 








iSth '• 


9,200 


19th 


" 






19th " 


9,600 


20th 








20th " 


10,000 



8. No agent has the right or power to modify this In- 
denture or bind the company by any promise or representa- 
tion, information or statement not contained herein. 

L. W. Pitcher, 

Secretary. 



X Convertible Contract. n 

„, . V No: 22504 ■ 

This contract at matn- a 

nty IS convertible in- i . . „ , 

Y American Guaranty Companr 
to 5 per cent, ten t) , „ . ' 

... .0 of Chicago, 

year gold coin at the a . , 

, _ , ,, J, Penod 10- 20 years, 

general offices of the V 

Amount $1000. 

American Guaraiity i „, 

« . . . A First pa3nnent $500. 

Company m the dty Y „ . 

, „, . T . 9 Nominator : 

of Chicago, IlUnots, Q 

U. S. A. ^ " ' ' ^ '. / 

V Residence : 

$ • • • 190 - 

Received from the AMERICAN GUARANTY COM- 
PANY OF CHICAGO dollars in full 

for all claims under the within contract terminated by . . . 

Witness 
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Dilpoaltion of lUegal FUhing Devices Pound in Lake Brie. 
I call your attention to this matter, as in my judgmajt 
the company is not authorized under its charter, nor under 
the statement of its purpose, as appearing by the paper on file 
In the office of the Secretary of the Commonwealth, of 
Pennsylvania, to transact any such bosiness as is embodied in 
these papers. Any information you have concerning the 
company you will oblige me by communicating as early ae 
practicable. 



Disposition of Illbgal Fishing Devices found in 

Lake Erie. 

Disposition of Ulegal ^fishing devices found in Lake Erie — Act 

of April 2, ipos- 

Dndet tbe Act of April 2, 1905, the Commianoner of Plsheriei hai 

the power to confiicate nets and other fishing devices illegally need in 

the waters of Lake Brie, although the owners of snch devices be nn- 

The confiscation of nets and other ille{«l fishing devices Is merely 
an additional penaltj imposed npon persons violating the law, and the 
Commitsianer of Fisheries has authority to seise and confiscate snch 
devices in cases where the owners cannot be fonnd or apprehended, as 
well as where this is done. 

Attorney General's Department. Opinion to W. F. 
Meehan, Commissioner of Fisheries, 

Fi,BiTz, Deputy Attorney General, November 29, 1905. 

I am in receipt of yonr letter of recent date, relative to 
the Act of April 3, 1905, entitled "An act to classify the 
species of fish in snch parts of boundary lakes," etc. You 
quote tbe language of section 7 and section 1 2 of the act and 
ask whether under the wording of the said sections your depart- 
ment has the right, in case its officers find any nets set in the 
water of Lake Erie, within the jniisdiction of Pennsylvania, 
between the fifteenth day of November in any year and the 
fifteenth day of March of tbe succeeding year, which time is 
made by the said act a closed time for the use of such devices, 
to seize and confiscate the said nets or devices, even though 
the persons operating said nets are not captured and no arrests 
cau be made and the department has no knowledge of the 
ownership of said nets. 
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Rebuilding ot Ccmntj BridfteB by State. 
In reply, I advise and instmct yon that, as the confisca- 
tion of the nets and devices is merely an additional penalty im- 
posed upon the persons guilty of violating the law, you have 
the power and authority to seize and confiscate the nets In all 
cases where the owners cannot he found or apprehended, as 
well as where this is done. 



Rebuilding of County Bsidgbs by State. 

Bridges — Ftes of engineer — Act of Junes, ^^95. 

The cnatomary compenMtlon of an engineer for preparing " •□€& 
plane and specifications aa maybe neceaaary " for a county bridge tinder 
the Act of 1895, P. L- 130, Ijefore the contracts are awarded, iatlireeper- 
centntn of the contract price of the bridge. 

Exceptions to the engineer's hill. C. P. Dauphin Co. 
Nos. 27 and 28, Com. Dock., 1902. 
Robi. Snodgrass, for en^neers. 

Asa S. KeeUr, for county commissioners of Wyoming 
county. 

SiMONTON, P. J., Dec. 12, 1902. 

The Act of June 3, 1895, P. L. 130, authorizing the com- 
monwealth to rebuild county bridges under certain circum- 
stances, directs (inter alia) that when a report of viewers in 
favor of a bridge has been confirmed by the court, "the court 
shall order and decree such rebuilding, and thereupon it shall 
be the duty of the board of public grounds and buildings im- 
mediately to proceed and have prepared in conformity with 
the report of the viewers such plans and specifications of the 
proposed bridge as may be necessary;" and § 7 of the act pro- 
vides that "the fees and expenses to be allowed the viewers 
and inspectors and the proper charge for the preparation of the 
plans and specifications of such- bridge, the cost of advertising, 
costs of all legal proceedings, and all other costs and expenses 
whatsoever shall be paid by the county or counties in which 
the bridge is located; and the amount of the fees and expenses 
herein provided to be paid shall be fixed by the court accord- 
ing to the circumstances of the case upon notice to the county 
commissioners." 



D.cnzcdbvGoOglc 



1905 DAUPHIN COUNTY REPORTS. 241 

Rebuilding of Connt}' Bridgei b; State. 

Bj proper proceediDgs under the act, two bridges were 
orderol to be bailt in Wyoming county, and therenpon the 
board of pnblic grounds and buildings employed Oscar E. 
Thomson, consulting engineer, to prepare the plans and speci- 
fications. The bridges were contracted for by the Board in ac- 
cordance with the plans and specifications prepared by Mr. 
Thomson, the contract price of the one being $20,950, and 
of the other, $141,375. After the contracts were made and 
before the construction of the bridges, Mr. Thomson presented 
bis bill to the county commissiooers of Wyoming county, 
charging $8,116.35 for "survey, profile plans, detailed draw- 
ings and specifications," being fire per cent, on the total con- 
tract price. To this charge the county commissioners have ex- 
cepted, alleging that it ts"excessive and exorbitant." 

The testimony taken at the hearing shows, and we so find, 
that the customary compensation of bridge engineers for pre- 
paring plans, specifications and working drawings for a bridge, 
and superintending its construction, is five per cent, of the 
contract cost of the bridge; and for preparing the plans and 
specifications without superintendence it is three per cent. The 
Act of 1895 provides in terms for the preparation of plans and 
specifications only, and makes no provision for superintend- 
ence, and the bills rendered in these cases are for "snrvey, 
profile plans, detailed drawings and specifications." 

Mr. Thomson testified that he understood he was employed 
to superintend the construction of the bridges, also; If so, 
that is work not yet completed for which compensation is not 
yet due, and is not charged for in the bills now before us. 
It would seem imporunt that the construction sbottld be 
superintended by some competent person; what arrangement 
has been made between the board and the engineer with re- 
spect to this does not clearly appear in the testimony, and 
there is some ambiguity in the act with respect to the question 
whether the counties are required to pay for this inspection. 
As § 7 provides that they are, in addition to the enumerated 
"costs and expenses," to pay "all other costs and expenses 
whatsoever," it would seem reasonable that, if the cost of 
supervision is necessary to be incurred, the counties should 
bear it. As the bridges are not yet completed, this question 
need not be decided now. We can approve the bills at this 
time for preparing plans and specifications only, and we shall 
fix this at the customary rate of three per cent. 
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Rebaildlng of Conntj Bitdgef bj SUte. 

A ntunber of bQls faave been presented hy engineers other 
than Mr. Thomson, to some of which exceptions have been 
formally £Ied by the respective county commissioners, while 
others have beem referred by the commissioners to the court 
without formally filing exceptions; and testimony has been 
taken and connsel have been heard with respect to most of the 
bills. As the act of 1895 requires that all fees and expenses 
to be paid by the counties "shall be fixed by the court accord- 
ing to the drcomstances of the case," and as In oar opinion a 
controlling circumstance In all the cases is that there is an es- 
tablished rate of charges for services of this kind, as we have 
found above, the compensation of all the engineers employed 
by the board, as well those to whose bills exceptions have been 
filed as those whose bills have not been formally excepted to, 
will be at the same rate. 

And that there may be no misunderstanding we state dis- 
tinctly that we decide nothing now except that we fix the 
engineer's fees for preparing "snch plans and specifications 
as may be necessary" before the contracts are airarded at 
three per centum of the contract price of the respective bridges. 
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In the Matter op the Opening of Second Street, From 
Its Present Terminus Near Pine Street, to Adams 
Street, in the Borough op Steelton. 

Boroughs — Ordinances — Validity — B-rcepttons to report of 
viewers appointed to assess damages for opening street — 
Acts of March 21, 1806, and April 3, 1851. 
Under section 13 of the Act of March 21, 1806, the validity of a 

borough ordinance, passed under the power conferred by the Act of 

April 3, 1851, P. L. 320, can be tested only by appeal to the court of 

quarter sessions of the proper county. 

Appeal from report of viewers. C, P. Dauphin County, 
No. 239. March Term, 1893. 

Frank B. Wickersham and M. W. Jacobs for the borough 
of Steelton. 

Weiss & Gilbert and W. F. Darby for Pennsylvania Steel 
Company. 

SiMONTON, P. J., July g, 1893. 

The first exception raises a question of fact which must 
be settled, if at all, by an appeal and a trial by jury. 

The basis of all the other exceptions is an objection to 
the legality and validity of the ordinance of December 7, 1892. 
upon which the petition for the appointment of the viewers 
was based. This ordinance was passed under the powers con- 
ferred upon the borough by the Act of April j, 1851, P. L- 
320. Section 27 of said act provides that "complaint may 
be made to the next court of quarter sessions of the proper 
county, by any person, upon entering into recognizance with 
sufficient security according to law to prosecute the same 
with effect, and for the payment of costs, for any grievance 
in consequence of any ordinance, regulation, or act done or 
purporting to be done in virtue of this act ; and the determina- 
tion and order of the said court thereon shall be conclusive." 
"Upon the complaint of any person or persons aggrieved 
by any regulation under the provisions of this act in relation 
to the laying out, widening, and straightening the roads, 
streets, lanes, alleys, courts and common sewers, or the open- 
ing, grading, or other regulations thereof; the said court shall 
take such order as may be just and reasonable, and the final 
order of the said court shall be conclusive." 
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The A,ct of March 21, 1806, section 13, declares: "That 
in all cases where a remedy is provided or duty enjoined, or 
anything: directed to be done by an act or acts of Assembly 
of this commonwealth, the directions of the said acts shall 
be strictly pursued, and no penalty shall be inflicted or any- 
thing done agreeably to the provisions of the common law, 
in such cases, further than shall be necessary for carrying 
such act or acts into effect." In Borough of Beltzhoover vs. 
Gollings, loi Pa. 293, this act was held to apply to the pro- 
visions of the Act of May 24, 1878, relative to claims for 
damages alleged to be caused by changing the grade or lines 
of streets or alleys. And in Hanover Borough's Appeal, 150 
Pa. 202, it was held that where a borough has passed an ord- 
inance, under the Act of April 3, 1851, for the widening of a 
street, the proceedings to carry it out by the appointment 
of viewers can be had under the Act of May 16, 1891, which 
is held not to repeal the Act of April 3, 1851 ; and in the 
appeal of Lizzie F. Young, in the matter of the widening of 
the same street referred to in 150 Pa. 202, the Supreme Court. 
in their opinion filed May 31, 1893, say: "The vahdity of 
the ordinance widening Frederick street was not an open 
question in this case,'' and affirmed the judgment of the court 
below, in which it was held that the ordinance in that case 
was not attacked in the way required by law, because no ap- 
peal was taken, from the passage of the ordinance, to the 
court of quarter sessions. 

We think we cannot avoid the same conclusion here. No 
appeal was taken in this case to the court of quarter sessions 
and as this is the mode prescribed by the Act of April 3, 1851, 
in which the validity of an ordinance passed by a borough 
council under the authority conferred by said act may be 
contested ; no other course can be pursued, in view of the pro- 
visions of the Act of March 21, 1806." 

As this view of the matter, if correct, goes to the root 
of the exceptions, it is unnecessary to discuss the other ques- 
tions incidentally involved in them. If the ordinance stands 
it must be operative according to its terms, and if we cannot 
question its legality and validity in this proceeding, it is useless 
for us to discuss the motives which lead to it adoption. 

The exceptions from two to eight, inclusive, are over- 
ruled without prejudice to an appeal by the exceptants, if taken 
within the time prescribed by law, on the question of the 
amount of damages. 
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Commonwealth of Pennsylvania, Ex Rel, Henry C. Mc- 
COHMiCK, ArroRNEv General, vs. Frank Reeder, Sec- 
retary OF THE Common we-^lth. 

Coiistitutionai law — Limited voting — Act of June 2^, i8p5. 

This case was argued before the Supreme Court, on appeal, 
October 15, 1895, the question involved being the constitutionality 
of the Act of June 24, 1895, creating the Superior Court. Judge 
Simonton held the act to be unconstitutional because of the pro- 
vision that no elector should vote for more than six of the seven 
judges of thff Superior Court to be elected. Judge McPherson con- 
curred formally, but filed a dissenting opinion. The Supreme Court 
reversed the judgment of the court below in an opinion by Dean, 
J, Williams, J-, filed a dissenting opinion in which Sterrett, C. J.^ 
concurred. The case is reported in i?i Pa. p, 505. 

The opinions of the judges of the trial court have never been 
reported, and as they are on opposite sides of a question upon 
which the Supreme Court divided, they will not be without interest 
in the discussion of a question that is apparently not wholly free 
from doubt, 

The petition for the mandamus and the opinions of the trial 
judges follow.— [Editor.] 

Petition for mandaums. C. P. Dauphin County, No. 20, 
Commonwealth Docket 1895. 

M. E. Olmsted, John P. Blkin, Deputy Attorney General, 
and Henry C. McCormick, Attorney General, for common- 
wealth. 

Jos. A. Stranahan, for defendant. 

To the Honorable the Court of Common Pleas aforesaid: 

The petition of Henry C. McCormick, the above-named 
relator, respectfully represents — 

That by an act entitled "An act to regulate the nomina- 
tion and elction of public officers, etc.," approved the tenth 
day of June, 1893, it is made the duty of the Secretary of the 
Commonwealth to prepare forms of all ballots to be cast in 
elections for public offices within this commonwealth, and also 
all other forms made necessary or desirable by the act, and 
furnish the same to the county commissioners of each county, 
who are required by the act to procure further copies of the 
same, at the cost of the county, and furnish them to the 
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Commonwealth vs. Reeder. 
election officers or other persons by whom they are to be 
used. It is provided in said act that instructions may be 
printed on such ballots, indicating to the voter the number of 
candidates for whom he may be entitled to vote for any office, 
and also that there shall be on each of said ballots "as many 
blank spaces as there are persons to be voted for by each voter 
for said office," and in the twenty-seventh section of said act 
it is provided that if a voter marks more names than he is enti- 
tled to vote for for an office, his ballot shall not be counted 
for said office, and that "none but ballots printed in accord- 
ance with the provisions of the act shall be counted for any 
purpose." 

That at the ensuii^ general election to be held in No- 
vember, 1895, there are to be elected seven judges of the 
Superior Court, in accordance with the provisions of the Act 
of June 24, 1895. P. L. 212, establishing the said court, but 
it is, in the first section of the said act, provided that "no 
elector may vote, either then or at any subsequent election, 
for more than six candidates upon one ballot for the said 
office." 

That said provision, intended to restrain each elector 
from voting for more than six when there are seven candidates 
to be elected, is unconstitutional and void, because in conflict 
with the provisions of the Constitution of Pennsylvania, and 
particularly with section 5 of Article I, which declares that 
•'elections shall be free and equal, and no power, civil or 
military, shall at any time interfere to prevent the free ex- 
ercise of the right of suffrage;" section i of Article VIII, 
which provides that every male citizen twenty-one years of 
age. possesing certain qualifications, "shall be entitied to 
vote at all elections," and section 15 of Article V, providing 
for the election of all judges required to be learned in the 
law, other than judges of the Supreme Court, requiring them 
to be elected by the qualified electors and prescribing no lim- 
itation upon the right of each elector to vote for as many 
candidates as there are judges to be elected. 

That the said provision for limited voting being uncon- 
stitutional, as aforesaid, the general election to be held in 
November, 1895. will, if conducted upon that basis and bv the 
use of an official ballot so prepared as to make it impossible 
for electors to vote for more than six candidates for judge 
of the Superior Court, so far as concerns the choice of candi- 
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dates for that office, be invalid, thus requiring a new election 
to be held to the great cost, damage and detriment of the 
commonwealth . 

That your relator did, upon the ninth day of October, 
1895, demand of Frank Reeder, Secretary of the Ccmmon- 
wealth, at his office in the City of Harrisburg, that in making 
up the form of the official ballot to be used at the general 
election in 1895, arid in giving instructions and performing the 
other duties imposed upon him by law in relation to said 
ballot and the said election, he would, disregarding that pro- 
vision of the Act of June 24, 1895, which declares that "no 
elector may vote, either then or at any subsequent election, 
for more than six candidates upon one ballot for the said 
office," prescribe such form of ballot and give such instruc- 
tions as will ensure to each elector throughout the common- 
wealth the right and privilege of voting for seven candidates 
for judges of the Superior Court if he shall so desire. 

That the said Frank Reeder, Secretary of the Common- 
wealth, did, then and there, refuse to comply with the said 
demand and to prescribe such form of ballot or give such in- 
structions, and did declare that the official ballot and the 
instructions in relation thereto, as prepared by him, do, so 
far as candidates for the office of judge of the Superior Court 
are concerned, limit and restrict each elector to vote for six 
candidates only, and do not provide or permit that he shall 
vote for more, but, on the contrary, are designed to prevent 
him from so doing, being prepared in accordance with the 
aforesaid provision of the Act of June 24, 1895, limiting the 
rights of electors in that regard. 

That your relator is without other adequate and specific 
remedy at law, and, therefore, prays this honorable court to 
order a writ of mandamus to be issued forthwith, directed to 
Frank Reeder, Secretary of the Commonwealth, as aforesaid, 
commanding him to prepare and send to the county com- 
missioners of each county in the commonwealth such form 
of ballot and to give such instructions in relation thereto and 
in all other matters so perform the duties imposed upon him 
by law in relation to said ballot or the said election as to pro- 
vide that each qualified elector of this Commonwealth, de- 
siring so to do, may, at the next ensuing general election, to 
be held on Tuesday, the fifth day of November, 1895, as afore- 
said, be permitted to vote for seven candidates for the office 
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of judge of the Superior Court, and j'our relator will ever 
pray. 

SiMONTON, P. J., October 12, 1895. 

The necessity for a speedy decision of this question pre- 
vents us from doing more than indicating briefly the reasons 
which lead us to the result which we have reached. Indeed, as 
our judgment is to be immediately reviewed, we would content 
ourselves with a decision merely, without stating any reasons, 
if we did not believe that our duty to the Supreme Court 
requires us at least to indicate the considerations which have 
determined our conclusion, which we proceed at once to do. 

In our opinion section 5 of the Declaration of Rights has 
no bearing upon the controversy. The section declares, "elec- 
tions shall be free and equal ;" but as the question is pre- 
sented before election it involves simply a determination 
of the voter's right, and when the case is decided this will 
be determined, and he will be allowed to exercise his right 
in accordance with the decision of the court of last resort. 
It will then have been definitely determined whether he has 
a constitutional right to vote for seven, or whether the pro- 
vision is lawful which restricts him to a vote for six ; and as 
he will therefore be free to exercise that which has been de- 
cided to be his right, the election will be free and equal. 

But we do not believe that the first section of Article V, 
which provides that the judicial power of this commonwealth 
shall be vested in a Supreme Court, in certain other specified 
courts, "and in such other courts as the General Assembly 
may from time to time establish," confers the power upon 
the legislature to provide that the judges of the Superior 
Court should be appointed, (except as therein provided until 
the first Monday of the succeeding January), or to direct or 
control the qualifications of the electors, for, in our opinion, 
section 15 of that article requires that the judges of this 
court, as well as the judges of the common pleas, shall be 
elected by the qualified electors; and, therefore, section i. of 
Article XII, which provides "that all officers whose selection 
is not provided for in this Constitution, shall be elected or 
appointed, as may be directed by law," has no bearing upon 
the present controversy; because the judges of the Superior 
Court are officers whose selection is provided for by the sec- 
tion of the judiciary article to which we have just referred. 
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As we view it, therefore, the whole case depends upon the 
meaning to be given to the following words found in section 
I of Article VIII, "every male citizen twenty-one years of 
age, possessing the following quaUfications, shall be entitled 
to vote at all elections ;" and particularly upon the meaning of 
the words, "shall be entitled to vote at all elections." The 
commonwealth contends that this language means that the 
qualified voter shall be entitled to vote for each officer to be 
elected, and if this is really the meaning the commonwealth's 
contention must be sustained. On the other hand, it is con- 
tended on behalf of the respondent, that this language means 
merely that the voter shall be entitled to take part in all elec- 
tions, and that where there is (as in the present case) a group, 
or a board of officers to be elected he has not clearly received 
the right to vote for all the members of that group or board, 
and that he does vote at the election for this group even 
if his vote is restricted to some only of its members. 

We think the construction contended for by the com- 
monwealth is correct. If any less force be given to the lan- 
guage in question, there is no logical halting place, and the 
whole matter of cumulative voting and minority representa- 
tion has been left by the Constitution in the power of the 
legislature, to be moulded and changed from time to time 
as it may see fit or as partisan exigencies may demand. It 
may apply either principle to the election of members of the 
legislature or to any or all other offices when two or more 
persons are to be elected at the same time. But in our 
opinion, when the constitutional convention dealt with the 
subject of minority representation, it applied it wherever it 
intended it to be applied, and the legislature cannot apply it 
to any other subjects on the well-known principle that no 
constitutional qualification of a voter can be abridged, added 
to or altered by legislation. Page vs. Allen, 58 Pa. 338. 

The right to vote is, as is conceded by all publicists, noc 
a natural right. It rests, therefore, upon and is in this state 
conferred, assured, and defined by the constitution. But if 
we inquired by what part of the constitution, we find that it 
is by the clause in question. No one has ever doubted that 
this clause standing by itself confers the right contended for 
by the commonwealth, "to vote for each officer to be elected." 
For if it is not conferred by this clause it is not conferred 
at all; and, therefore, even in the absence of legislative re- 
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striction the voter could not cite any warrant for his right 
to vote for all officers. But it has always been assumed 
that, in the absence of any legislative restriction, this clause 
conferred the right to vote for all officers. But it is now 
contended on behalf of the respondent that it confers merely 
the right to vote but not to vote for all. But if it did not 
confer the right to vote for all, this right has not been con- 
ferred at all, and does not exist, even in the absence of re- 
strictive legislation. For it is conceded that if it is conferred 
the legislature cannot abridge it The question therefore 
really is, whether the constitution has conferred and defined 
the right of every voter to vote for all officers at every elec- 
tion, or whether it has merely assured such voter the right 
to cast a vote on every election day, leaving it to the legis- 
lature to define the number of the officers to be voted for, for 
which he may vote. But we cannot bring ourselves to be- 
lieve that the framers of the constitution intended to leave 
such an important right as that of the exercise of the elective 
franchise so obscure and ill-defined, or to doubt that the gen- 
eral understanding of the individual voter that the same in- 
strument which conferred upon him the right to vote at all 
assured his right to vote for a candidate for every office to 
be filled at any given election. 

Much stress is laid by the learned counsel for the re- 
spondent upon the fact that the legislature in a few cases, 
with respect to inferior offices before the adoption of the 
constitution, and in one or two instances since, restricted 
the right to vote so as to provide for minority -representa- 
tion. We do not think, however, that the construction of 
the clause in question should be controlled or, indeed, in 
view of the weighty reasons leading in the opposite direction, 
influenced by the fact that the legislature has in these few 
instances assumed to exercise the power referred to. The 
constitution included, and thus ratified, some of the provisions 
of this nature made by the legislature before its adoption; 
and we think the principle that the expression of one is the 
exclusion of others may well be applied in aid of the construc- 
tion which we have given to the clause, and that it is there- 
fore to be assumed that all the restrictions upon the right 
of the voter to vote for every officer to be elected, which the 
constitution intended should exist, are contained therein. 

The time at our disposal does not permit us to make any 
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extended examination or citation of cases bearing upon the 
question before us. We content ourselves with one or two 
references. In Hays vs. The Commonwealth, 82 Pa. 518, the 
charter of a private corporation, which provided that "at ail 
general meetings or elections by the stockholders each share 
of stock shall entitle the holder thereof to one vote," was 
construed to mean that each stockholder had the right to 
cast one vote for each officer to be elected, as well as one 
vote on each resolution proposed at any general meeting, so 
that a stockholder owning one share would have one vote 
for each of the ten directors to be elcted. 

In State vs. Constantine, 42 Ohio St. 437 (51 Am. Rep. 
833), the Supreme Court of Ohio decided that the provision 
of their constitution — identical with ours in this respect — that 
each qualified elector "should be entitled to vote at all elec- 
tions" conferred the right "to vote for each officer whose elec- 
tion is submitted to the electors." Mcllvaine, J., delivering 
the opinion of the court, said: "By this article we have no 
doubt that each elector is entitled to vote for each officer 
whose election is submitted to the electors as well as on each 
question that is submitted. This implication fairly arises from 
the language of the constitution itself, but is made absolutely 
certain when viewed in the light of circumstances existing 
at the time of its adoption. No such thing as minority rep- 
resentation or cumulative voting was known in the policy of 
this state at the time of the adoption of this constitution in 
1851. The right of each elector to vote for a candidate for 
each office to be filled at an election had never been doubted." 
The reason here given for absolute certainty does not exist in 
this state, where, as we have seen, minority representation 
has been to a slight extent provided for by the legislature; 
but we cite the case as one of the few which have been re- 
ferred to bearing upon the question. And as we have already 
said, we are not prepared to give any controlling weight to 
the action of the legislature, especially when it is invoked 
in justification of its own action in the present case. 

On the well-settled principle that the acts of an officer 
elected in accordance with the provisions of an Act of As- 
sembly thereafter decided to be unconstitutional, are valid 
so far as relates to the public, a decision that the clause o£ 
the Act of 1895 in question is unconstitutional could not have 
any effect upon the validity of the official action of any of the 
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officers heretofore elected under provision of Acts of As- 
sembly providing for minority representation. For a lead- 
ing authority on this subject, see State vs. Carroll, 38 Conn. 
449 (9 Am. Rep. 409). 

For the reasons thus briefly and hastily given, as well as 
for others which we cannot stop to state, we conclude that 
the clause in the Act of June 24, 1895, which restricts the 
right of each elector to vote for more than six candidates 
for the office of Judge of the superior court, is unconstitutional 
and therefore void, and we direct judgment to be entered in 
favor of the commonwealth and against the respondent. 

McPhERSON, J., October 12, 1895. 

I find myself unable to agree with the construction which 
Judge Simonton thinks should be borne by section i of Article 
VIII. In the view which he has taken and has supported 
with his accustomed force, this section means that the voter 
is entitled to vote for each officer to be elected, and if this 
is really the meaning the commonwealth's contention ought 
to be sustained. But the words are clearly susceptible of 
more meanings than one ; they may be construed as the com- 
monwealth contends ; and they may be as readily construed to 
mean .that the voter is entitled to take part in all elections. 
To this construction I am disposed to incline. I do not mean 
that the voter could be prohibited altogether from voting for 
a particular office; — when only one officer is to be chosen, 
the right to vote for that officer is unquestionable ; — but 
simply that where there is (as in the present case) a group 
or a board of officers to be elected, the constitution does not 
clearly confer the right to vote for all the members of that 
group or board; the elector does vote at the election for this 
group even if his vote is restricted to a part only of its mem- 
bers. 

A different conclusion was reached by the Supreme Court 
of Ohio in State vs. Constantine, 42 Ohio St. 437 — reported 
also in 51 Am. Rep. 833 — but the principal, indeed the only 
reason given by the court for construing the similar language 
of the Ohio constitution does not exist here. Chief Justice 
Mcllvaine says that "No such thing as minority represen- 
tation or cumulative voting was known to the policy of this 
state at the time of the adoption of this constituion in 1851. 
The right of each elector to vote for a candidate for each of- 
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fice to be filled at an election had never been doubted. No 
effort was made by the framers of the constitution to modify 
this right, and we think it was intended to continue and 
giiarantee such right by the provision that each elector 'shall 
be entitled to vote at ai! elections.' Such right is denied by 
this statute, which provides for the election of four members 
of the board of polic commissioners, but denies to any elector 
the right to vote for more than two persons for such commis- 
sioners." This is the ground upon which he construes the 
constitutional provision of the State of Ohio, which is similar 
to our own, to mean that every voter is entitled to vote for a 
candidate for each office to be filled. 

In Pennsylvania, however, the legislative power to limit 
the power of the voter has been exercised for many years. So 
far as I am aware, it was first put forth in 1839, when the 
legislature applied it to election officers. Section 4 of the 
Elections Act, passed in that year, P. L. 519, prohibited the 
voter from voting for more than one inspector out of two, 
and this provision continued in force until the adoption of 
the present constitution. The constitution which was in force 
in 1839 provided that elections shall be free and equal, and 
that every white freeman having certain qualifications shall 
enjoy the rights of an elector — ^provisions which are substan- 
tially identical with those now before us for construction — 
but although this restriction of the Act of 1839 was neces- 
sarily brought to the notice of the citizen in every election 
district once in each year, yet so far as I am advised, the 
constitutionality of the provision was never challenged. In 
1867, P. L. 62, the power of the voter was again and in like 
manner restricted An act passed in that year provided for 
the election of two jury commissioners, but forbade the voter 
to vote for more than one. So far as I know, neither was 
any opposition ever made to this statute upon constitutional 
grounds, although it has been before the courts on several 
occasions. A few years later, when a constitutional con- 
vention was to be chosen, the legislature, in 1872, again ap- 
plied the same principle of restricted voting to the choice of 
the delegates who afterwards framed the present constitu- 
tion. These instances show a legislative construction of the 
constitutional provision existing before the year 1874, and a 
popular acquiescence in such construction, which seems to 
me to be entitled to great weight. The convention of 1873 
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approved the principle of restricting the vote for certain of- 
fices, and transferred the restriction in the case of election 
officers from the statute to the constitution itself — no douht 
in order to protect it from future partisan attack. The con- 
vention proceeded also to extend the restriction to certain 
elections for judges of the Supreme Court, and to provide 
that county commissioners, county auditors and the magis- 
trates in Philadelphia should also be chosen in this manner; — 
evidently intending, as I believe, to put this method of choice 
with regard to these particular officers beyond legislative con- 
trol, but not intending to say by implication, as the common- 
wealth now argues, that no other officers whatever «ould be 
chosen by this method. 

If the commonwealth's argument is sound, it must follow 
that no jury commissioner has been lawfully elected in Penn- 
sylvania since the adoption of the present constitution; for 
the method of electing these officers by a limited vote still 
depends upon the Act of 1867, and if the commonwealth's 
position is correct this act has been repealed by the constitu- 
tion as inconsistent therewith. The jury commissioners now 
in office are officers de facto only, and the decision now made 
is a decision that they hold their offices by an illegal tenure. 
How far this may he regarded as disqualifying them from 
proceeding further, — for example, from filling the jury-wheel 
for the coming year, — is a question which will doubtless come 
up in due time for decision. 

Considering, therefore, the knowledge which the consti- 
tutional convention must have had of what had taken place 
throughout the state for more than thirty years, it does not 
seem too much to say, that before the words which they used 
are given a construction which would overturn a long-con- 
tinued practice having so much of fairness to recommend 
it in certain conditions and in the selection of certain officers, 
the language ought to show clearly that the change was in- 
tended. In my opinion, the language which the framers of 
the constitution chose does not come up to this requirement. 
It must be remembered that the right to vote is not upon the 
same plane as the right to life or to liberty; it is not one 
of the so-called "natural" rights, and, therefore, one who 
offers to vote must show a legal warrant for the privilege 
which he desires to exercise. It seems to follow that, so far 
as the Constitution has not fixed the qualifications of the voter 
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and the manner of exercising his right to vote, the whole sub- 
ject remains within the legislative power ; and if it does thus 
remain, I think the power has been lawfully exercised by the 
act now before us. 

The legislatures which have met since 1874 certainly did 
not believe that the above quoted clause from Article VIII 
had abolished the legislative power to restrict the voter in 
the manner and to the extent theretofore exercised, for they 
have never changed the method of voting for jury commis- 
sioner, which still rests upon the Act of 1867; and we have 
thus a similar legislative construction, similarly acquiesced 
in by the voters, for a further period of twenty years sup- 
porting the view I have hereinbefore endeavored to state. 
This, I think, is entitled to much consideration. The lan- 
guage of a constitution is to be construed in its ordinary and 
popular meaning, and a construction which has passed with- 
out challenge for more than half a century cannot be lightly 
set aside. In other directions, also, the principle of the lim- 
ited vote has been applied. In 1873, P. L. 566, it was applied 
to the appointment of mercantile appraisers in Philadelphia; 
in 1875, P. L. 16, to the election of a committee on tax ap- 
peals by councils of certain cities; in 1876, P. L. 124, re-en- 
acted in 1893, P. L. 468, to the election of assessors by coun- 
cils in cities of the second class; and in 1889, P. L, 318, re- 
enacted in 1895, P. L. I30, to the election of a board of ap- 
peals by councils in cities of the second class. It is true that 
these are not instances of officials chosen by popular vote, but 
they are extensions of the principle; they are founded upon 
similar considerations of fairness and justice, and are ob- 
viously intended to prevent unchecked partisan control in 
matters which concern important interests and affect large 
classes of citizens. These considerations could not be over- 
looked in the erection of so powerful a tribunal as an in- 
termediate court of appeal, and they furnish a strong argu- 
ment for sustaining the limitation now in question, unless 
the constitution clearly forbids it. 

I do not think a clear prohibition is to be found. On the 
contrary, the language of the suffrage article seems to me 
to be fairly capable of two constructions ; and in that condi- 
tion of affairs I would feel at liberty to adopt the meaning 
which is recommended by equity and by public policy, and 
which has been accepted and acted upon by legislatures and 
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by voters alike throughout the whole period from 1839 to 
the present day. 

So far as this particular election is concerned, the ques- 
tion is of so little practical importance that it scarcely matters 
what the decision may be. Each of the great parties in the 
state has nominated six candidates only, and it is now too late 
either to add another name to the regular groups or to put 
another person on the ticket by nomination papers. Neither 
can these twelve candidates, and the candidates of other par- 
ties who are now in nomination, be presented to the voter 
in one column with instructions to vote for seven ; the law 
requires that the party groups must be printed in separate 
columns, and this requirement wilt, of course, be obeyed. 
The average voter, therefore, who in the vast majority of 
cases knows little or nothing about the respective candidates, 
will be obliged to do one of three things, either to vote his 
party ticket and do no more, or to vote the party ticket and 
choose one other name at random from the other groups, or 
to mark seven names chosen at random from all the groups 
which will have a place upon the official ballot. In this di- 
lemma it is certain that the average voter will cast his ballot 
for the six candidates of his party, and will go no further. 
He will not value highly a privilege which he can only exercise 
by voting for a political opponent, and especially when he 
must be conscious that he is exercising it in the dark. The 
comparatively few voters of the state who know the candi- 
dates will select intelligently seven names, as they would have 
selected six, and the total result will be simply this : The 
average voters of the majority party will elect the six party 
candidates, while a limited number of the majority voters 
will be free to vote for one or more in some other group. 
Stated in another way, the result will only be to distribute a 
few more votes among the minority candidates, and perhaps 
to render it more uncertain which of them will succeed. 

Neither is it important to settle the question for the 
future. It is as certain as anything not capable of math- 
ematical demonstration can be, that seven judges of this court 
will never again be chosen at the same election; and the 
question could only arise in case the whole court was to be 
renewed at the same time. 

Practically, therefore, the decision is of little conse- 
quence; but if a constitutional right of the ^Tster has been in- 
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vaded by the clause in controversy, it is the duty of the 
court so to declare whether the consequences be great or small. 
Believing that no constitutional right has been invaded 
I would refuse the mandamus. But I have no wish to enforce 
my personal opinion by a dissent. On the contrary, I prefer 
that the conclusion reached by the president judge should 
stand as the action of- the court, and, therefore, I concur 
formally in the judgment. 



Maccabee Societies. 

Corporations — Foreign beneficial societies — Application for 
registration — Discretion of Insurance Commissioner— 
Similarity of Name — Acts of April 6, 189^, and June 25, 
1895. 

Under the Acts of April 6, 1893, P. L. 7, and June 25, 1895, 
P. L. 280, the Commissioner of Insurance can refuse to register a 
foreign beneficial association, on account of its similarity in name 
to another foreign beneficial society already registered. 

Attorney General's Department. Opinion to Commis- 
sioner of Insurance. 

Carson^ Attorney General, February 26, 1903. 

You have called my attention to section 2 of the Act 
of April 6, 1893, P. L. 7, and section i of the Act of June 25, 
1895, P. L. 380, and request an opinion whether you, as com- 
missioner of insurance, can at your discretion refuse regis- 
tration to a foreign fraternal beneficial society bearing a strong 
similarity in name to one already registered and having a 
number of lodges and a large membership in Pennsylvania. 

Accompanying your letter are a number of papers show- 
ing there is already registered with your department a fra- 
ternal beneficial society of the state of Michigan under the 
title of "Knights of the Maccabees for Pennsylvania," and 
protesting against the registration of a fraternal beneficial 
society from the state of Michigan under the title of "Knights 
of the Modern Maccabees of Michigan." Similar protests 
are lodged in behalf of the "Supreme Hive, Modern Ladies of 
the Maccabees of the World," and "The Great Hive, of the 
Ladies of the Maccabees of the State of Pennsylvania," 
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against the registration of "The Ladies of the Modem Mao 
cabees for Michigan," and the "Knights of the Modem Mac- 
cabees of Michigan," 

I am of opinion that you are at liberty to refuse the pres- 
ent applicant for registration solely upon the ground of the 
close similiarity in name and title to that of the society already 
registered in Pennsylvania. With the merits of the conten- 
tion between these societies you have nothing whatever to 
do, nor can you pass upon the contested questions of power 
or priority of status in the home state. Neither can you de- 
termine the rights of competing subordinate lodges. It is 
sufficient for you to guard your department and the public 
against the confusion that will arise from the close similarity 
in the titles of societies engaged in precisely the same kind 
of work. The present applicant is seeking to enter terri- 
tory occupied by a society already registered and publicly 
known under a designation which has been appropriated by 
it through priority of application and registration. 

Your power to exercise a discretion in this matter does 
not rest upon section 2 of the Act of April 6, 1893, If that 
section stood alone, you would have no discretion in the mat- 
ter, but the Act of June 25, 1895, P. L. 280, must be read in 
this connection. That act relates to fraternal beneficial or re- 
lief societies as defined in the Act of April 6, 1893, and pro- 
vides that the commissioner of insurance shall be appointed as 
the attorney in this state of any foreign society seekii^ ad- 
mission into this state, on whom process can be served. It 
is expressly provided that any lawful process, which is 
served on said attorney, shall be of the same legal force and 
validity as if served upon the association itself, and that the 
authority shall continue in force so long as any liability re- 
mains outstanding in this state. Service upon such an at- 
torney shall be deemed sufficient service upon the associa- 
tion. It is made the duty of the commmissioner of insur- 
ance, when served with process, immediately to notify the asso- 
ciation of such service, and copies must be forwarded. A record 
is to be kept showing the day and hour upon which service 
is made, and other formalities must be observed by the com- 
missioner of insurance. This undoubtedly requires careful 
action on the part of the commissioner of insurance, as agent, 
in order to guard effectually the rights of the principal. The 
commissioner of insurance has a right to protect himself 
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against liability to error in the transaction of the business of 
his principal, and to this end it is reasonable that he should 
require that his principal should do business i.inder a name 
and title so far distinct and individual that no confusion may 
arise either in his own department or in the public mind as 
to the identity of the principal for whom he is acting. The 
introduction of a qualifying adjective is so slight as to effect 
no real change in the title. Names so closely similar as those 
under consideration are objectionable, and you can reject the 
present application upon the principle of idem sonans. 



In re Victor Coal Company. 

Corporations — Amendment of charter — Extension of time or 
territory — Act of Jtine 13, 1883. 

A corporation of the second class, under the Act of April 29, 
1874, cannot extend its term of existence or enlarge its territory 
by an amendment to its charter under the Act of June 13, 1883, 
P. L. 122. 

That which affects the corporate life or term of existence of a 
corporation does not come within the true meaning of the term 
"amendment." 

Attorney General's Department. Opinion to Samuel W. 
Pennypacker, Governor. 

Carson, Attorney General, February 5, 1904. 

I have examined the papers submitted to me in the matter 
of the request of the Victor Coal Company to be advised 
whether it would be permitted to amend its charter by an ex- 
tension of its term and territory, without the payment of fur- 
ther bonus, and now express my views thereon. 

It appears that tlie Victor Coal Company was incorpo- 
rated on the i2th of January, 1888, for the term of twenty 
years, for the purpose of "carrying on the business of mining 
coal in the county of Clearfield, in the State of Pennsylvania, 
and I'n the said county of purchasing and leasing coal land.s 
and opening and working the same; and for mining, quarry- 
ing, shipping, transporting, buying and selling coal, and with 
the power of erecting, constructing, purchasing and owning 
such buildings, machinery and other appliances of whatever 
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nature necessary or convenient in the conduct or management 
of the said business," The company now desires to amend its 
charter by making the term thereof perpetual, and by remov- 
ing the limitation upon the territory in which it may carry 
on its operations. It proposes to accomplish this under the 
provisions of the corporation amendment Act of 13th of June, 
1883, P. L. 122. This act provides, inter alia, as to corpora- 
tions formed for profit under the Act of April 29, 1874, or 
any of its supplements, that whenever such corporation shall 
desire "to improve, amend or alter the article and conditions 
of the charter or instrument upon which said corporation is 
formed and established, it shall and may be lawful for such 
corporation to apply to the Governor of this Commonwealth 
for such improvement, amendment or alteration in the manner 
provided by this act." 

Under the practice that has grown up under the act, the 
certificate of amendment goes to the governor through office 
of the secretary of the commonwealth, with such recommenda- 
tions as the secretary may feel called upon to make ; and in 
the present case the position is taken by the state department 
that a certificate proposing to amend a charter by extending 
the term of its existence and removing the limitation upon the 
territory in which it may operate, will not meet with the ap- 
proval of the secretary unless it be accompanied by an amount 
of money sufficient to pay a bonus of one-third of one per cent, 
upon its authorized capital stock, just as though such certifi- 
cate of amendment were an application for a charter for a new 
corporation. 

On behalf of the applicant it is urged that this is a new 
ruling, reversing the practice of the department under the 
Act of 1883, and that, before going to the trouble and ex- 
pense of advertising its intention to apply for an amendment 
to its charter, as provided by that act, the Victor Coal Com- 
pany desires to present to you, through counsel, several con- 
siderations why this ruling should not obtain. 

The matter is learnedly and ably discussed in the papers 
submitted, turning chiefly upon the payment of bonus, it being 
contended, on the one hand, that none of the statutes author- 
izing amendments of charters require the payment of a bonus 
as a prerequisite, and, on the other hand, that the payment 
of the bonus should be exacted because the amendments sug- 
gested practically amount to a re-chartering of the corpora- 
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tion. It must be observed that so far as the form of the 
request is concerned, the appHcation is not for the re-charter- 
ing of a corporation, nor is it an application for a new charter. 
The time for that has not arrived, because the present charter 
term does not expire until IQ08. But, whatever the form in 
which it is presented, the real question is, whether the pro- 
posal to make the term of the charter perpetual — it now 
being limited to the term of twenty years — and the removal 
of the limitation upon the territory in which it may now carry 
on its operations, constitute improvements or alterations within 
the meaning of the Act of June 13, 1883? 

It niay be conceded that if the proposed changes are 
within the meaning of the act, there is no statute imposing a 
bonus as a condition of their allowance. On the other hand, 
if the proposed changes are not within such meaning, then the 
question of bonus need not be discussed at the present time. 

The Victor Coal Company was chartered under the pro- 
visions of the Act of April 29, 1874. as a corporation of the 
second class. It was required by that act that the applica- 
tion of an intended corporation must set forth, inter alia, the 
place or places where its business is to be transacted and the 
term for which it is to exist. The fourth section provided 
that "The charter for incorporations named in this act may be 
made perpetual, or may be limited in time by their own pro- 
visions." It is clear that an amendment, under the Act of 
1883, to be effective as an amendment, must be deemed and 
taken to be part of the original charter. If the life of that 
original charter is circumscribed by a period of its own limita- 
tion, whatever amendments, valid in themselves, are attempt- 
ed, must necessarily be operative during the life of the charter 
and would necessarily expire with it. That which affects the 
corporate life or term of existence of a corporation, does not, 
in my judgment, come within the true meaning of the term 
"amendment." The statute gave to the applicants the op- 
tion of stating a term or of making their charter perpetual. 
They saw fit to select the former. They contracted with the 
state upon that basis. If a charter be a contract, the right 
should, at least, be mutual, and the state should have the same 
latitude of objection to a change in the terms of a charter, 
which consists of a grant of its own sovereignty, and which 
by agreement has been specifically limited in time, as the 
incorporators would have were an attempt made by state ac- 
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tion to abrogate any of the provisions of a charter or to impair 
the obligations of a contract. 

The doctrine of the Dartmouth College case must be 
extended equally to the protection of the commonwealth as 
well as to the protection of the incorporators. It does not 
affect the validity of this position to argue, as is done in this 
case, that the corporation might have had a perpetual charter 
for precisely the same price that it paid for a limited charter. 
The all-sufficient answer to this is that it saw fit to apply for 
a limited term and got it. Kow that it finds itself in the 
position of desiring to extend its corporate life, it must do 
so on the basis of a new contract, and it cannot, under the 
guise of an amendment operative only within the time limits 
prescribed in the original charter, seek to give an indefinite 
duration to a grant of state sovereignty which, by the express 
contract between the parties, was limited in duration. 

The illustration put by the state department, that there 
is no difference in principle between the renewal of a charter 
and the renewal of a lease of real estate, strikes me as appo- 
site. It is asked what would be said of the lessee if, upon 
the expiration of his lease, he should demand of the lessor 
a perpetual lease without compensation? It is no answer to 
this proposition to argue that, if the original lease contained 
a. stipulation that upon its expiration it might be renewed 
and made perpetual without the payment of any further 
rental on the part of the lessee, it would probably be said 
of the lessee, in case he exercised his option, that he was 
merely insisting upon his rights. This argument is based 
upon the assumption that the Act of 1883 authorized the 
Victor Coal Company to extend its term indefinitely, and that, 
therefore, the Act of 1883 constituted a part of the contract 
with the State. This is a begging of the major premise. The 
whole question is, what is the true meaning of the Act of 
1883? If it authorized such a change in the charter as is 
contended for in this case, then undoubtedly the Act of 1883, 
being passed prior to the incorporation of the company, would 
constitute a portion of the contract made between that com- 
pany and the state, but, inasmuch as, in my judgment, the 
Act of 1883 does not sanction such a change as an amend- 
ment, alteration or improvement of the charter, the Act of 
1883 cannot be made to cover the case in such a way as to 
read into it the gift of perpetual life and the further gift of 
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extended territory unnamed and unthought of at the time 
of the incorporation. 

Attorney General Cassidy, under date of September 28, 
1883, ruled that a telephone company could not extend its 
territorial limits to counties not named in its original charter 
within the meaning of the Act of June 13, 1883, and discusses 
in detail the question whether the addition of territory could 
be fairly considered an improvement, amendment or altera- 
tion within the- meaning of the act. While dealing with the 
question of an extension of territory he uses language which 
is equally pertinent to the extension of time within which a 
corporation has to live. He says: 

"When we speak of the improvement of a 
charter we obviously mean the improving or bet- 
tering of the charter already granted, and if 
the operations of such charter are confined to pre- 
scribed limits, we mean it is improved within those 
limits. Hence, we think that the addition of terri- 
tory to a limited charter is not an improvement within 
the meaning of this act. 

"Is it an amendment? To amend a thing, as 
defined by Webster, is to change it in any way for 
the better, to remove what is erroneous, superfluous, 
faulty and the like ; to supply deficiencies, to substi- 
tute something else in place of what is removed. The 
word is synonomous with to amend, correct, reform, 
rectify. An amendment, therefore, is change or al- 
teration for the better, a correction of faults or er- 
rors, an improvement, a , reformation, an emenda- 
tion * * * In respect to the amendment of a 
charter of incorporation, the amendment must relate 
to the charter as originally granted, and if it does not 
correct, improve, reform, rectify or alter something 
in the original charter, it is not, properly speak- 
ing, an amendment to that charter. * * • Hence 
I am led to the conclusion, after a very careful con- 
sideration, that the proposed extension of this charter 
to new territory is not an amendment within the fair 
meaning of the Act of 1883. Of course, this conclu- 
sion relates only to the question in hand. Whether it 
would also apply to a corporation whose territorial 
limits are not prescribed in its charter, I do not pre- 
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tend to decide. I am also construing the act in its 
relation to charters . which are thus prescribed, the 
extension of which into new territory, by general 
amendment, ought not to be allowed except under 
clear warrant of law. 

"I do not deem it necessary to consider par- 
ticularly whether the proposed amendment is an al- 
teration within the meaning of the act, since it will 
scarcely be claimed that it falls within that designa- 
tion alone. It does not pretend to alter in any proper 
sense any article or condition in the ordinal charter, 
and if not, it cannot be said to be such an alteration 
as is contemplated by the act." 

Reference should also be made to the opinion of Deputy 
Attorney General Snodgrass, under date of March 21, 18S4, 
where, in an application for a water company to amend a 
charter by extension of its territory, the amendment was al- 
lowed by virtue of the express provision of the third section of 
the Act of 1883, as follows: 

"That nothing herein contained shall authorize 
the amendment, alteration, improvement or extension 
of the charter of any gas or water company so as to 
interfere with or cover territory previously occupied 
by any other gas or water coinpany." 

It is plain that this conclusion was reached because there 
was a legislative grant of the right to extend its territory 
on the part of a water company, the only limitation being upon 
the interference or occupation of territory previously occupied 
by an)' other gas or water company. 

I see nothing in the opinion of Deput\- Attorney Gen- 
eral Snodgrass to modify the conclusions reached by Attor- 
ney General Cassidy, and just as he concluded that the ex- 
tension of territory could not come within the meaning of the 
wonls "improve, amend or alter." so I cannot see how the 
extension of the term of corporate existence can come within 
the meaning of those words. A perpetual charter is no better 
legally than a limited charier : that is to say, there is nothing 
(lefecti\e in a twenty years charter, merely because it is lim- 
itetl in term. .\nd there is nothing defective in a limitation 
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as to territory. As to time and place" it is perfect. If the 
extension of the territory of a telephone company is not 
within the meaning' of the words "alter," "improve," "amend," 
neither is the extension of the time of the corporate existence 
of a coal company. Such an extension is not an amendment, 
improvement or alteration in any sense of these words. It 
is in substance the creation of a new term, the creation of a 
new corporation, the creation of a contract with the state, with- 
in new bounds. The words cannot mean that any alteration or 
amendment which the applicant may consider an improvement 
must be allowed. That would be to make the applicant the 
sole judge of the valute of the alteration attempted, and to 
ignore the standpoint of the state. It might well happen that 
at the time of the expiration of the term the state might pre- 
scribe an increase of bonus as her gifs of sovereignty ad- 
vanced in value. To deprive the state of that right now, 
would be to sacrifice her rights without consideration. A con- 
tract must bind both of the contracting parties. 

In my judgment the request should receive a negative 
answer. 
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DuouKSNE Brewing Comi-any. 
Corporations — Amendment of charter — Act of June i^, 1883. 
A purpose, not in conformity with the original object of a cor- 
poration, cannot be introduced into its charter by amendment under 
Ihe Act of June 13, 1883, P. L. 122. 

Attorney General's Department. Opinion to Saiimel W. 
Penny packer. Governor. 

Carson, Attorney General, Alarch 23, 1904. 

I herewith return the certificate of amendment of the Du- 
quesne Brewing Company of Pittsburg. 

I cannot advise you to approve of this amendment. The 
amendments of charters are controlled by the terms of the 
Act of 13th of June, 1883, P. L. 122. The third section of 
that act requires the proposed improvement, amendment or al- 
teration of the charter to be produced to the governor, who 
"shall examine the same, and if he find it to be in proper 
form, and that such improvements, amendments or alter- 
ations are or will be lawful and beneficial and not injurious 
to the commiinity, and are in accordance with the purposes 
of the charter, he shall approve thereof and endorse his ap- 
proval thereon." 

There is a provision also in section 4 which forbids a 
change in the objects and purposes of such corporation as 
shown bv its original charter. The amendment proposed in 
this case contemplates the selling, leasing, or other disposition 
from time to time of any of the real estate of the corporation 
— a purpose which does not appear to me to be in conformity 
with the original object of the charter, and which might make 
it impossible to carry on the purposes of the corporation be- 
cause of a diminution of its assets or a change in the character 
of its property. 
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City oP Harrisburg vs. Harrisburc Cemetery Association. 
Taxation — Exemption — Setver assessment — Act of February 

An act of assembly incorporating a Cemetery Association provided 
that "the said cemetery shall be forever free from taxation." Held, 
that an assessment for a proportionate part of the expense of con- 
structing a sewer in front of the cemetery was within the exemption. 

Rule to strike off lien. C. P. Dauphin County, No. 275. 
April term, 1882, 

SiMONTON. P. J., November, 1886. 

The act incorporating the Cemetery Association defend- 
ant, passed February 14, 1845, enacts that "the said ceme- 
tery shall be forever exempted from taxation." The associa- 
tion was organized under this act, and has expended large 
sums in the purchase of ground for cemetery purposes. It 
has therefore given a legal consideration for this exemption 
from taxation and has a contract right to claim it. No au- 
thorities need be cited on this point. 

The only question then is whether an assessment for a 
proportional part of the expense of constructing a sewer in 
front of the cemetery, is within the exemption. 

It is true that the rule is that "the intention to exempt 
must be expressed in clear and unambiguous terms ; and that 
all exemptions are to be strictly construed, and embrace only 
what is within their tenns;" Cooley on Taxation p. 146; and 
that it has been held in a midtitude of cases, that although 
special assessments for local improvements are levied by virtue 
of the taxing power of the state, and can be justified only on 
that ground, and are therefore in a general sense taxes, they 
are, nevertheless, not within a general exemption from taxa- 
tion. Cooley pp. 147, 148, citing the cases. 

But our recent cases of Olive Cemetery Co. vs. Philadel- 
phia, 12 N. 129, and Erie z-s. Church, 9, Out. 278, declare a 
somewhat different doctrine, and rule -this case in favor of the 
defendant. An exemption "from taxation accepting for state 
purposes" as in the first case; or "from all and every county, 
city, borough, bounty, road, school and poor tax," as in Erie w. 
Church, is certainly no broader than the exemption contained 
in the charter of this defendant which declares that "the said 
cemetery shall hereafter be forever exempt from taxation." 
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Therefore, on the authority of these cases, we hold that the 
cemetery of the defendant is not subject to the lien in question, 
and the rule to show cause why it should not be stricken off 
is made absolute. 



Francis Jordan, Assignee of Henry R. Mosser, vs. Mosser. 
Saddler & Musselman, Limited, and Franklin B. 
musselman and albert g. hopkins. 

Equity — Pleading — Multifariousness. 

A bill in equity sought to have an assignment of an interest in a 
limited partnership declared void, and also to have a valuation and ap- 
praisement of that interest made. Held, on demurrer, that tlie bill was 
multifarious. 

Demurrer to bill in equity. No. 138, Equity Docket. 
SiMONTON, P. J., December 15, 1890. 

We think two distinct matters, in which different parties 
are concerned, are joined in this bill. As we understand it, 
there are two distinct purposes ; one to have a certain assign- 
ment of an interest in the limited partnership, called the Mosser 
interest, decreed to be void ; the other to have a valuation and 
appraisement of that interest made. 

If the plaintiff fails in the first purpose, he has no inter- 
est in the second ; if he succeeds in the first, defendant, Hop- 
kins, who interposes this demurrer, has no interest in the sec- 
ond. Yet the second must be determined in the progress of the 
suit and before it can be known who has succeeded in the 
first ; for both must be litigated at the same time if the bill is 
sustained in its present form. Thus either plaintiff or de- 
fendant, Hopkins, will be forced to meddle with matters during 
the progress of the suit with which it will be finally determined 
he has no concern. And the same will be the case with at least 
one of the other defendants, W. F. Sadler. All he is interested 
in is in the valuation, yet as the bill now stands he is made a 
party to the litigation as to the ownership of the Mosser in- 
terest. 

Again plaintiff asks to have the appraisement of the Mos- 
ser interest ascertained in this proceeding ; plaintiff may not be 
the owner of it and Hopkins may, and if he is he may wish to 
have its value determined in the way pointed out by the Act 
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of June 12, 1874, as amended by the Act of June 25, 1885. 
Furthermore, Hopkins is made a defendant in this bill, but if 
he succeed in establishing his ownership of the Mosser inter- 
est, plaintiff will have no further motive for carrying on the 
suit and Hopkins, one of the defendants, would then be the 
only person who ought to be and would have any interest in 
being the plaintiff. 

We think this statement of the nature of this bill as it 
now stands is enough to show that the demurrer on the ground 
of multifarious must be sustained, and that it is the interest 
of all parties that this should be done and that the two ques- 
tions sought to be litigated in this bill should be determined 
in separate proceedings. H authorities for this proposition 
are needed, they may be found in Sawyer i-s. Noble, 55 Maine, 
227, Jerdein vs. Bright, 4 L. T. Rep. (N. S.), 12; Dial vs. 
Reynolds, 96 U. S., 340, and Quin vs. Power, 18 W. N. C, 

We do not think the question whether the plaintiff, if the 
owner of the Mosser interest, could have it appraised in any 
other way than that prescribed by the acts above referred to 
is necessarily before us at this time, and we, therefore, express 
no opinion upon it. 

The demurrer to the bill because of its multifariousness 
is sustained. If plaintiff elects to amend the bill so as to con- 
fine it to one cause of action and to one set of defendants, he 
may do so within ten days; if he does not the bill will be dis- 
missed. 



DcizedbyGoOglC 



DAUPHIN COUNTY REPORTS. 



Commonwealth sm. I, P. Morris Company. 

Corporations — Tax on Capital Stock Irregular Payment. 



A manufacturing corporation returned certain securities, in which 
a part of its capital stock was invested, for taxation by the slate to 
the Board o( Revision of Taxes of the city of Philadelphia, and paid 
tlie state tax thereon to the receiver of taxes by whom it was paid 
into the state treasury. The commonwealth afterwards settled an ac- 
count for tax on the capita! stock represented by these securities. Held, 
that the former payment, while irregular, was a discharge of the com- 
monwealth's claim. 

Appeal from accounting officers. C. P. Dauphin County, 
No. 93, January term, 1894. : 

McPherson. J., February 12, 1894. 

This case was tried without a jury under the Act of 1874. 
We find the facts to be as follows : 

1. The defendant is a corporation of this common- 
wealth chartered in 1875 or 1876 for the purpose of "manu- 
facturing, repairing and selling every description of steam 
engines, boilers, machinery, castings, iron buildings, boats and 
ships, and carrying on a general machine business." (P. L. of 
1876, page 239). It is not engaged in the brewing or distilling 
of spirits or malt liquors and does not possess the power of 
eminent domain. 

During the tax year ending the first Monday of Novem-' 
ber. 1887, it was exclusively organized for manufacturing pur- 
poses and was actually engaged in manufacturing machinery 
within the state. 

2. During the said year the defendant had a capital 
stock of $350,000 upon which dividends aggregating six per 
cent were declared. 

During the same year part of its capital stock was invested 
in the following securities: 



Car Trust of New York. Series F.,. 
K. Y. & Pacific Car Trust, Series D. 

Phil. Wil. & Balto. Trust 4's 

Penn. R. R. cons. 5's, 

Car Trust, New York 2 Series D., . . 
North Pa. R. R. gen. mortg. 7's, . . . 
Lehigh Vallev R. R. cons. 6'e, . . . 



.$12,965.17 

. . 10,000.00 

. 20,835.00 

. 9,850.00 

, . 7.900.00 

. . 6.041.59 

. 18,109.50 



DcizcdbvGoOglc 



igos. DAUPHIN COUNTY REPORTS. aji 

Commonwealth vs. I. P. Morris Company. 

North Pacific {Miss. Div.) 6's, 4,000.00 

Lehigli Coal & Nav. Trust 7's, 11,125.00 

Total, $100,826.26 

3. For the year in question the defendant returned these 
securities for taxation by the state to the Board of Revision 
of Taxes of the City of Philadelphia, and paid the state tax 
of three mills thereon to the Receiver of Taxes by whom it was 
afterwards paid into the state treasury. # 

4. The settlement in controversy is based in part upon 
the facts averred in the company's petition for exemption — in 
which the value of the above securities was given as "about ' 
101,000" and the value of the whole of the company's property 
was given as "about 660,000" — and taxes iSi.'Jo of $350,000 
(or $53,560 of capital stock) at three mills nnder the Revenue 
Act of 1879. 

There is no real dispute about this matter. Assuming 
(but not deciding )that the capital stock invested in these se- 
curities would now be taxable if the tax had not already been 
paid, we are of opinion thai this previous payment is a full de- 
fence to the commonweahh's claim. It is true, that the pay- 
ment to the Receiver of Taxes was irregular (to say the least), 
but it was a payment at the same rate as is now demanded. 
namely, three mills : it w*as made lo an agent of the state, and 
the money has reached the treasury. Neither was it an actual 
or attempted pa}'ment upon a different accoimt from that now 
in suit, but was intended to be. and really was, a payment upon 
this very subject of taxation. It must therefore be regarded 
in equity as a discharge of the present claim. 

We direct judgment to be entered for the defendant un- 
less exceptions are filed according to law. 
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W, B. Given, Receiver of the Lancaster County Mutual 
Live Stock and Chattel Theft Insurance Company 
vs. J. M. Rettew. 

Mutual Insurance Companies — Cash and assessment policies — 
Liability of policy holder — By-laws. 

While it is true that each person insured in a mutual insurance 
company becomes a member by the fact of insurance, it is not true that 
every memb^ becomes liable to assessment. Those who are insured 
upon the cash plan have already made their full contribution to the 
common fund and cannot be further burdened. 

An insurance company, although organized upon the mutual plan, 
has the power to issue cash policies. 

A policy of insurance based upon a distinctly specified cash pre- 
mium, of which a part was paid when the policy was delivered, and 
the remainder was payable, and was afterwards paid, in two install- 

If a member of a mutual insurance company knows the by-laws 
of the company, and accepts them as part of his contract, — for example, 
if they are referred to therein — they bind him ; but if he makes a con- 
tract which excludes them in any particular, in that particular they do 
not bind him. 

Assnnipsit by receiver to recover assessment. C. P. Dau- 
phin County, No. 117, March term, 1894. 

McPherson. J., February 19, 1894. 

This case was tried without a jury under the Act of 1874. 
From the papers offered in evidence and the agreement of the 
parties we find the following facts: 

1. The Lancaster County Mutual Live Stock and Chattel 
Theft Insurance Company is a corporation of this Common- 
wealth duly chartered on August 26, 1885, under the Insurance 
Act of May i. 1876, P. L. 53. Its principal place of business 
was in the county of Lancaster, but its articles of association 
(or charter and certificate) were never recorded in that 
county, or in any other county of the commonwealth. 

2. The company began the business of insurance against 
theft, as authorized by its charter, and continued to carry it on 
until February, 1892, when it was dissolved by a decree of this 
court. The plaintiff was appointed receiver and in July of that 
year was empowered "to lay an assessment of twelve per 
centum on all amounts insured in said company on policies 
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which were assessable on the twenty-fifth day of September, 
1891, under the provisions of section seven of the by-laws." 

In accordance with this order the assessment was laid; 
whereupon in September and October certain policy-holders 
who had been assessed petitioned the court to rescind the or- 
der, alleging various matters of defence. These petitions were 
refused in April, 1893, but expressly without prejudice to any 
right of the petitioners to make whatever defence they might 
■desire when suits were brought to collect the assessment. 

All the papers of record in Commonwealth z-s. Lancaster 
County, etc., Co. No. 479 Sept. Term, 1891, Dauphin C, P. are 
made part of this finding. 

3. The .present suit is brought to recover the sum of 
Forty-eight dollars dul\' assessed by the receiver upon the de- 
fendant's policy of $400, but of which the payment is refused 
because it is alleged that the contract between the company and 
the defendant is non -assess able. 

The defendant's application and policy, his two promissory 
notes and the company's by-laws, are made part of this finding. 
The defendant had no knowledge of the by-laws at the time 
the contract was made. 

4. When the policy was issued in September, 1890, the 
defendant paid $5.25 to the company's agent, being the cash 
premium stated in the policy : and also delivered his two prom- 
issory notes for $4.00 each in the ordinary form (except that 
they were non-negotiable), payable in one and two years re- 
spectively, being the annual payments referred to on the face 
of the policy and spoken of on the back of the policy as "con- 
ditions of insurance." These notes were duly paid at maturity. 

CONCLUSIONS OF LAW. 

If the defendant is liable in this action his liability must 
rest upon the ground, tiiat he became subject to assessment 
merely by joining the company and in spite of the silence of his 
policy on this subject. We do not think this ground can be 
successfully maintained. It is true that each person insured in 
a mutual company becomes a member by the fact of insurance, 
("Susquehanna Ins. Co. vs. Perrine. 7 W. & S. 348) : but it is 
not true that every member is liable to assessment. Those who 
are insured upon the cash plan have already made their full 
■contribution to the common fund and cannot be further bur- 
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dened ; Schimpf fs. Ins, Co. 86 Pa. 373, Lyconiing Ins. Co. vs. 
Com. ID W, N. 230. 

The plaintiff concedes the soundness of this proposition, 
but avers that the policies of this company were all assessable 
because no others^ could be issued under section 34 of the Act 
of 1876 (P. L, 63), which declares that "Companies incor- 
porated under this act must be organized upon the joint stock 
or mutual plan, and the power to insure upon both plans shall 
not exist in the same corporation...."; This argument was 
not much pressed, however, and we need only say in reply — 
as was said in Schimpf vs. Ins. Co. — "We must not confound 
a stock policy with a cash policy. They are essentially differ- 
ent. The payment of a cash premium does not decide the char- 
acter of the policy as to whether it is mutual or stock. A 
mutual company may insure for either note or cash ; so may a 
stock company. The distinction between them rests on diiTer- 
ent principles. A stock policy is issued solely upon the credit 
of the capital stock of the company to one who may be an 
entire stranger to the corporation, who acquires no right of 
membership by reason of his policy, no right to participate 
in its profits and who subjects himself to no liability by reason 
of its losses. ..." This is the "joint stock plan" referred to by 
the Act of 1876. "Mutual companies on the other band are 
somewhat of the nature of a partnership ; the insured becomes 
a member of the corporation by virtue of his policy ; is entitled 
to a share of the profits and is responsible for the losses to the 
extent of his premium paid or agreed to be paid." This is the 
"mutual plan" referred to by the act ; and it seems to us quite 
clear that the section in (juestion simply forbids the incorpora- 
tion of a company to insure upon both plans at the same time, 
and is not concerned with the kinds of policies which a mutual 
company may issue. This company, therefore, although or- 
ganized upon the mutual plan, had the power to issue cash poli- 
cies; and it seems to follow that if the defendant's policy was 
of this description the mere fact of his membership did not 
necessarily imply a liability to assessment. 

If then we turn to the defendant's contract, we find no 
language therein which either expresses or implies that as- 
sessment thereof is possible. Neither in the application, nor 
in the policy, nor in the "conditions of insurance" endorsed 
upon the policy, nor in the notes given as part of the premium, 
is there the remotest allusion to the possibility of future as- 
sessment; but the whole contract is plainly based upon a dis- 
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tinctly specified cash premium, of which a part was paid when 
the policy was delivere«l, and the remainder was payable, and 
was afterwards paid, in two installments. 

This is insurance upon the cash plan as explained in 
Schimpf z'S. Ins. Co., and there would be no ground at all for 
the plaintiflf's contention if it was not for the company's seventh 
by-law, which provides as follows; "Each and every person 
insured shall thereby become a member of the company, and 
shall be liable to pay his or her proportion of all losses and ex- 
penses at such time or times as the directors for the time being 
may require, in proportion to the amount insured hy such mem- 
ber." Even this language is ambiguous. It does not in ternij 
speak of assessment, and while it may mean that future assess- 
ments are to be expected, the inference might also be drawn 
that the due "proportion of all losses and expenses" chargeable 
to a cash policy was estimated in advance and charged against 
the policy ; and especially might this inference seem reasonable, 
if it was observed that each note accompanying a cash polic_y 
was made for a definite proportion, namely, one per cent oi 
the amount insured by such policy. And as this proportion , 
was to be paid in any event, even if there were no losses or 
expenses to be met thereby, it might fairly be said that these 
notes were given for assessments estimated in advance to 
cover contingent losses and expenses, and therefore that the 
obligation of the by-law was fully met when the notes were 
paid. 

But, assuming the by-law to refer only to future assess- 
ments, the question remains : Was the defendant bound by it ? 
It certainly was not brought to his notice before the policy was 
issued. The company's charter was never recorded ; its by- 
laws were not printed upon its policres and are in no way al- 
luded to therein ; the defendant did not know their contents, 
and they are not referred to in his contract either directly or 
indirectly ; and therefore the only knowledge with which the 
defendant can be fairly charged is such as he might derive 
from the fact that the corporation was called a "mutual" com- 
pany. But this word does not necessarily in^ply that every 
policy would be liable to assessment. Mutual companies may 
issue cash policies as well as policies subject to assessment, and 
therefore the defendant was not bound to suppose that, when 
the company offered him a policy which upon its face was for 
cash alone, nevertheless there might be a by-law which contra- 
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dieted the face of the policy and turned it into a contract liable 

to assessment. 

The plaintiff argues, however, — and this is the point upon 
which most stress is laid, — that the defendant, being a member 
of the company, is bound by its by-laws, and cites several cases 
in support of this proposition; among them, Mitchell vs. Ins. 
Co., 51 Pa. 402 and Burger vs. Ins. Co. 71 Pa. 422. The prop- 
osition is not denied, but it does now apply. In the cases cited 
the point decided was that, after the insured had become a 
member, he was bound to learn the rules of the company and 
to be governed by them as to his future conduct ; for example, 
as to selling the property insured, or as to obtaining additional 
insurance thereon. But this does not affect the present ques- 
tion, which has to do solely with the relations between the com- 
pany and an applicant for insurance before he becomes a mem- 
ber. Upon this question there is an early case (Ins. Co. vs. 
Perrine 7 W. & S. 351) which held the applicant to be bound 
by a regulation of which he did not have actual knowledge; 
the decision being put upon the ground that, as the applicant 
was bound to know from the act of incorporation (P. L. of 
1839, page 124) that he was about to become a member, the 
court would presume that he had made himself acquainted with 
the company's regulations. This ruHng may still be valid 
upon the precise point then involved : but it has several times 
been distinguished, and as a general proposition can certainly 
not be sustained. The modern cases do not presume that the 
applicant knows what common experience has taught us that 
he does not know, but they treat him as a stranger to the com- 
pany until the contract is made and until membership is thus 
acquired; (Ins. Co. vs. Woodworth, 83 Pa. 223, Eilenberger 
vs. Ins. Co, 89 Pa. 469, Kister vs. Ins. Co., 128 Pa. 563, Mey- 
ers vs. Ins. Co. 156 Par 425;) and accordingly the essential 
inquiry is concerning the terms of that contract ; Ins, Co. vs. 
Staats 4 Py. 319. If he knows of the by-laws and accepts tliem 
as part of his contract, — for example, if they are referred to 
therein — they bind him; but if he makes a contract which ex- 
cludes them in any particular, in that particular they do not 
bind him. 

In the case before us the company had the lawful power 
to make two kinds of contracts ; one, assessable, and the other, 
non-assessable. It. offered the defendant a non-assessable con- 
tract; he accepted it. and became a member upon those terms. 
Neither the company, therefore, nor the receiver, can now sub- 
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stitute a different contract for the agreement which was then 
made, and recover upon a tenn to which the defendant did 
not agree, either expressly or by any reasonable implication. 

The case of Dettra, Receiver, &c., vs. Kestner, 147 Pa. 
566 was decided upon other grounds and does not conflict in 
the least with the conclusion just stated. There, the contracts 
were assessable and were enforced in spite of certain fraudu- 
lent inducements .held out by the company ; the reason being, 
that the rights of innocent third persons had intervened and 
required that the defence of fraud should be excluded and the 
contracts upheld. Here, the contract is non-assessable, and 
the insured has already discharged every obligation which it 
lays upon him. Under such circumstances not even an inno- 
cent third party can call upon him to do anything more. 

We conclude therefore that the plaintiff is not entitled to 
recover, and direct the prothonotary to enter judgment in 
favor of the defendant if exceptions are not filed according 
to law. 



Motor Vehicles. 
Motor vehicles — Acts of April 23, 1903, and April i^, if>05. 
The Act of April ig, 1905, P. L. 217, repeals and supersedes the 
Act □{ April 23, 1903, P. L. 268, and is the state law regulating the 
operation of automobiles and motor- vehicles. 

Attorney General's Department. Opinion to Joseph W. 
Hunter, State Highway Commissioner. 

Fleitz, Deputy Attorney General, November 9, 1905. 

I am in receipt of your letter of recent date, asking for 
an official interpretation of the Act of. 19th of April, 1905 
(P. L. 217), entitled: 

"An act relating to automobiles, or motor- vehicl es ; reg- 
ulating the speed limit upon the streets and public highways 
of the commonwealth ; providing for the licensing of the oper- 
ators thereof by the State Highway Department, and fixing 
the amount of said license; regulating the service of process 
and of proceedings of actions in damages arising therefrom; 
and prescribing the penalties for the violations of the provisions 
of the same." 
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Among other questions you ask whether this act is sup- 
plementary to or repeals the Act of 1903 (P. L. 268), entitled : 
"An act relating to automobiles, or motor-vehicles; pro- 
viding for the registration thereof ; regulating the speed limit 
upon the public highways within this commonwealth ; provid- 
ing for the licensing of the operators thereof, and fixing the 
amount of the license ; regulating the service of process and of 
proceedings in actions of damages arising therefrom; and 
prescribing the penalties for the violation of the provisions of 
the same." 

In order to arrive at a correct understanding of the mean- 
ing, purpose and scope of the Act of 1905, it is necessary to 
carefully study both the above mentioned acts and the condi- 
tions which existed at the time of their passage, and which were 
intended to be remedied or relieved. 

The popular use of automobiles, or motor-vehicles is of 
recent origin and growth, and until the passage of the Act of 
1903 there was no special law applying to them, affecting or 
controlling their operation, but the legislature in that year, 
recognizing the possibilities of danger to the traveling public 
because of the reckless and unskillful manipulation of these 
machines, placed upon the statute books this act, which, at the 
time, was considered broad and comprehensive enough to cor- 
rect any existing abuses, and to provide ample protection for 
the public. As indicated by its title, it provided for the regis- 
tration of motor-vehicles and the licensing of the owners or 
operators thereof, for the purpose of ascertaining -the identity 
of the machine and fixing the responsibility of ths person liable 
for any damage which might be done by it in the course of its 
operation. It further provided for regulation of speed and the 
conduct of the operators toward the traveling public, and the 
penalties to be imposed for any violation of its terms. 

In the two years which elapsed between the Legislature 
of 1903 and that of 1905 controversies arose regarding the 
operation of the act, and the court of Erie County, in an opin- 
ion handed down by Judge Walling, declared that the Sixth 
Section, requiring the owners of automobiles to take out a 
license, was inoperative, because at variance with the language 
of the title. This left the registration of the machine as the 
only means of identifying the owner or the person in whose 
charge it might happen to be at the time of an accident. It 
was also found that in several minor particulars the law failed 
to meet the requirements demanded by the greatly increased 
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number of these machines upon the streets and highways of 
the commonwealth. 

For these reasons, the same member of the Legislature, 
who introduced the Act of 1903, presented the Act of 1905, 
and from all the information I am able to obtain, as well as the 
similarity of the titles and the context of both Acts, I am satis- 
fied that the latter was intended to supersede and repeal the 
former, and to constitute the entire law of the state upon the 
subject to which it relates. 

It^ provides, as did the former act. a general method 
of regulation and supervision by seeking to identify and con- 
trol, not the machine, but the operator, who is required to se- 
cure, from your department, a license, paying the fee therefor, 
before he may legally operate a motor-vehicle of any kind upon 
the streets and highways of the commonwealth. At the time 
of the issuing of a license to the applicant, your department is 
required to furnish the licensee with two tags, bearing a num- 
ber, not less than five inches in height, which tags are to be 
placed upon the front and the rear of the machine, and no 
other license -number or tags may be legally exposed on said 
machine while the same is operated in Pennsylvania. 

Section 5 fixes the maximum rate of speed at which motor- 
vehicles may be operated within the corporate limits of any of 
the cities or boroughs of the state, at not greater than a mile 
in six minutes, and outside the corporate limits of these mu- 
nicipalities the lawful rate of speed shall not exceed one mile 
in three minutes, with the proviso that, in townships of the 
first class, the commissioners, under certain conditions, may 
fix by ordinance a speed rate of not less than one mile in six 
minutes in the sections of the township where they consider 
such rate necessary for public safety ; and it is provided further 
that, notwithstanding the maximum speed above stated, no 
person shall drive an automobile at a greater speed than is 
reasonable under the circumstances obtaining at any time or 
at any place. 

Section 6 provides that each motor-vehicle shall carry 
"during the period from one hour after sunset to one hour 
before sunrise at least one fixed lightd lamp" in front, and one 
red light behind, and shall also be equipped with a good and 
sufficient brake and a proper signal device. This section fur- 
ther regulates the operation of motor- vehicles and the attitude 
and conduct of those in charge thereof toward the traveling 
public. 
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Section 7 provides that any person operating a motor- 
vehicle in this state must carry the license issued by your 
department, and be able to show the same upon the request of 
any officer. 

Section 9 contains specific directions to constables and 
police officers of the commonwealth as to their duties in car- 
rying out the provisions of the act. 

Section 10 provides that any person violating; the act shall 
be subject to a fine or penalty of not less than ten dollars nor 
more than twenty-five dollars for an original offense, and a 
fine of not less than twenty-five dollars nor more tha^n one hun- 
dred dollars for the commission of a second offense. It also 
provides that the second conviction shall be followed by the 
revocation of the license held by the person so offending. 

Section 12 was apparently transferred bodily from the 
former act to the one under discussion, without consideration 
on the part of those having the bill in charge as to what its 
effect would be. It is inconsistent with the remainder of the 
act, and, so far as the exemption from its provisions of "any 
motor-vehicle which any manufacturer or vendor of automo- 
biles may have in stock, and not for hire or for his private 
use" is concerned, it is inoperative and futile, for the reason 
that none of the provisions referred to apply to motor- vehicles 
or automobiles at all, but only to the persons engaged in 
operating them. 

After a careful consideration of the whole matter I am of 
the opinion and advise you that the Act of 1905 was intended 
to and does supersede and repeal the former act, and consti- 
tutes the law of the state upon this subject. 

That all tags, bearing license numbers, with the exception 
of the two furnished by your department, must be removed 
from motor-vehicles while the same are being operated within 
the limits of this Commonwealth. 

No city, borough or other municipali'ty may legally fix a 
maximum speed limit within its boundaries less than the speed 
limits provided for in Section 5 of the act. 

No motor-vehicle, whether automobile or bicycle driven 
by a motor, may be lawfully driven, ridden or operated upon 
the streets and highways of the state after the first day of Jan- 
uary, 1906, unless the operator thereof shall have first obtained 
from your department a license for that purpose, and shall 
have further complied with all of the r^ulations and require- 
ments imposed by this act. 
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Merger and Consolidation of the BellEvue and Perry- 
viLLE Street Railway and the Howard and East 
Street Railway Companies. 

Street Railways — Merger — Act of May 29, 1901. 

The Act of May 29, 1901, P. L. 349, authorizes the merger and 
consolidation of street railway companies. 

In dealing with an act of assembly which has not been declared 
unconstitutional by the courts, it is not part of the executive function to 
undertake to set it aside upon a line of argument that, if addressed to 
a court, might induce it to declare the act to be in violation of the 

While the governor is sworn to obey the constitution and to up- 
hold the laws, yet this does not clothe him with judicial authority or 
impose upon him the responsibility of passing upon questions which 
can be more properly addressed to the courts. 

When the papers in a merger proceeding show the combined 
capital stock of the merging corporations to have been $26,000 and 
the capital stock of the corporation formed by the merger to be 
$750,000 letters patent to the new corporation should be withheld. 

There is no law authorizing the term of a corporation formed by the 
merger of other corporations, to be fixed at 995 years. 

The increase of capital stock authorized by the Act of May 15, 
1889, P. L- 20s, is the amount necessary to equalize the interests of the 
parties to the joint agreement. 

Attorney General's Department. Opinion to Samuel W. 
Penny packer. Governor, 

Carson, Attorney General, June 8, 1904. 

I have examined the articles of consolidation and merger 
between the Bellevue and Perrysville Street Railway Company 
and the Howard and East Street Railway Company, which you 
submitted to me with a request to advise you whether you 
should grant letters patent to the consolidated corporation 
under the terms of the Act of 39th of May, 1901, P. L. 349. 

That act provides, in section 3, that the merger and con- 
solidation shall not be complete and no "such consolidated cor- 
poration shall do any business of any kind until it shall have 
first obtained from the Governor of the Commonwealth new 
letters patent, and shall have paid to the State Treasurer a 
bonus of one-third of one per centum upon all its capital stock 
in excess of the amount of capital stock of the several corpora- 
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tions so consolidating, upon which the bonus required by law 
has been theretofore paid," 

It has been contended that the Act of 1901 is not appli- 
cable to this case, but that the proceedings are governed en- 
tirely by the Act of May 16, 1861, P. L- 702, and its supple- 
ments, on the ground that the Act of 1901 is supplementary to 
an act entitled "An act to provide for the incorporation and 
regulation of certain corporations," approved the 29th day of 
April, 1874, and therefore inapplicable to railway mergers. I 
find, on comparing the two acts, that the earlier act entitled 
"An act relating to railroad companies" stood as a model for 
the later one. The structure and order of subjects are identi- 
cal, and, in most of the important features common to both 
acts, the phraseology is the same, 

I find, in section i of the Act of 1901, that the enacting 
clause embraces corporations other than those authorized or 
organized under the terms of the Act of April 29, 1874, be- 
cause, after providing that it shall be lawful for any corpora- 
tion, now or hereafter organized under or accepting the pro- 
visions of the Act of April 24, 1874, or any of the supplements 
thereto, the additional words appear "or of any other act of 
Assembly authorizing the formation of corporations," which 
are words in themselves broad enough to include railroads. 

This construction is confirmed by the proviso which ap- 
pears also in section i, to the following effect: 

"Provided, That nothing in this act shall be construed so 
as to permit railroad, canal, telegraph companies which own, 
operate or in any way control parallel or competing roads, 
canals or hues, to merge or combine." 

The plain meaning of this proviso, coupled with the gen- 
erality of the preceding words, leads to the conclusion that 
railroads, other than those which own, operate or control par- 
allel or competing lines, are within the terms of the act. This 
seems to me a fair construction of section i in its entirety. 
Section 5 speaks of any corporation which shall become a party 
to an agreement of merger and consolidation hereunder" with- 
out confining the reference to corporations organized under 
the Act of April 29th, 1874. 

The argument is pressed, however, that the act is uncon- 
stitutional because of a lack of definiteness in its title, which 
fails, it is urged, to give notice of the fact that railway com- 
panies are included. The title reads as follows : 

"An act supplementary to an act entitled 'An act to pro- 
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vide for the incorporation and regulation of certain corpora- 
tions,' approved the twenty-ninth day of April, one thousand 
eight hundred and seventy-four; providing for the merger and 
consolidation of certain corporations." 

Unless the act itself be read, the title does not indicate the 
kinds of corporations which can be merged and consolidated, 
unless, indeed the professional knowledge be borne in mind 
that the Act of 29th of April, 1874, does not relate to railroads. 
It requires, therefore, the knowledge of an expert lawyer, one 
trained in corporation law, and particularly in railway statutory 
law, to know that the reference to the Act of 29th of April, 
1874, is tantamount to the exclusion of railroads. Without 
this knowledge the title clearly points to the main fact that the 
act provides for the merger and consolidation of certain cor- 
porations, and when the first section is read it will be perceived 
that the act applies, not only to corporations now or hereafter 
organized under the Act of 29th of April, 1874, or any of its 
supplements, but that it also relates to corporations formed 
under any other act of assembly authorizing such formation, 
limited, however, by the proviso that, so far as railroads are 
concerned, railroads which own, operate or control parallel 
or competing roads or lines are excluded from the terms of 
the act. If the main purpose of a title be to point the reader 
to the subject-matter of the act, and not to furnish an index of 
its contents, then the conclusion would be that the act applied 
to the merger and consolidation of certain corporations, the 
exact character of which was not specified in the title, but which 
could be ascertained only from a reading of the act itself, un- 
less, indeed, there be superadded to the reading of the title 
professional knowledge of the fact that the Act of April 29, 
1874, and its proper supplements, do not relate to railroads. 

The act contains but one subject, to wit : the consolidation 
and merger of corporations. The title in this respect, by- the 
use of the word "certain," compels the reading of the statute 
itself in order to ascertain its scope and extent. I am doubtful 
whether a title to an act can be declared unconstitutional be- 
cause, if a certain element of professional expert knowledge 
be added thereto, and that expert knowledge be read, so to 
speak, into the title of the act itself, it would be found to be 
narrower in its scope than at first indicated. This, however, 
is a question of construction, and lies at the basis of the con- 
tention that the act should be declared unconstitutional because 
of a lack of clear designation in its title of the subject-matter 
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of the act. Or it might be contended that the subject of rail- 
roads, as covered by a supplement to the Act of April 29th, 
1874, was not germane to the subject of the original act. 

In my judgment both of these are questions for the courts 
and not for the executive. It must be borne in mind that the 
Act of 29th of May, 1901, was duly approved by the then gov- 
ernor of the state, and stands upon the statute book as an ex- 
isting law, which so far as I know, has never been interpreted 
by the courts or declared to be unconstitutional. I do not per- 
ceive that it is a part of the executive function, in dealing with 
an act of assembly which has not been declared unconstitutional 
by the courts, to undertake to set it aside upon a line of argu- 
ment which, if addressed to a court, might induce it to de- 
clare the act to be in violation of the constitution. To do so 
would require the exercise of judicial power which belongs to 
a separate department of the government. While the governor 
is sworn to obey the constitution and to uphold the laws, yet 
this does not clothe him with judicial authority or impose upon 
him the responsibility of passing upon questions which can be 
more properly addressed to the courts. For one governor to 
substitute his own judgment for that of his predecessor, (for 
judgment must necessarily have been exercised at the time that 
the act was approved), would be to substitute the individual 
judgment and discretion of a successor in the office of governor 
for that of his predecessor, and practically to annul an act of 
assembly approved by a previous governor upon the ground 
that the act was unconstitutional and should not have been ap- 
proved. This does not constitute a part of the executive func- 
tion. I am of opinion that it is not within the scope of your 
duty or authority to consider the question, but that you are 
bound, for the purposes of executive administration of the 
law, as it is found upon the statute book, to enforce its pro- 
visions and to assume the constitutionality of the act. 

I therefore conclude that the Act of 1901 does relate to the 
merger and consolidation of railroads, and as the Supreme 
Court has held that railways are within the term "railroads," 
the act is applicable to the case in hand. 

The papers themselves are objectionable: first, because 
of the provision in the agreement for a capital slock of $750,- 
000, which is $724,000 in excess of the aggregate of the cap- 
ital stock of the constituent companies. The capital stock of 
the constituent companies in the aggregate amounts to the sum 
of $26,000. In the case of the Bellevue and Perrysville Street 
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Railway Company it is $5,000, and in the case of the Howard 
and East Street Railway Company it is $21,000. The capital 
of the consolidated companies amounts to the sum of $750,000. 

The Constitution of Pennsylvania, in section 7 of Article 
16, declares: 

"The stock and indebtedness of corporations shall not be 
increased except in pursuance of general law, nor without the 
consent of the persons holding the larger amount in value of 
the stock, first obtained at a meeting to be held after sixty days' 
notice, given in pursuance of law." 

The Act of February 9, 1901, was passed to carry into ef- 
fect this constitutional provision, requiring sixty days' notice 
of the proposed increase by publication of the time of the 
meeting of the stockholders, called to act on the subject, and 
specifies with particularity the proceedings to be taken, and 
requires further than returns showing the increase shall be filed 
in the office of the secretary of the commonwealth within thirty 
days thereafter, and provides a penalty for neglect or omission 
to make the return. Thus was a specific method provided for 
the increase of capital stock. The papers filed do not disclose 
that such steps have been taken. 

It is true that to the papers filed is attached an affidavit 
of the secretary of each company that there was a waiver of 
the notice of the meetings of the stockholders required by the 
act, and there has been a practice prevailing to permit the sixty 
days' notice to be waived, such waiver being evidenced by a 
paper, signed by all the stockholders, filed with the proceed- 
ings. It is, in my judgment, doubtful whether such practice 
can be followed in proceedings involving the creation of a cor- 
poration under the merger and consolidation act, but even 
were this allowed, in the present case there is no waiver filed 
signed by all the stockholders. 

It further appears that the term of the constituent com- 
panies, as consolidated, is fixed by the papers at 995 years. 
Neither the Act of 1861 nor of 1901 authorizes the term of a 
consolidated company to be fixed at such a figure. 

There are other defects apparent in the paper. If the Act 
of April 27, 1864, P. L. 617, entitled "A supplement to an act 
entitled 'An act relating to railroad companies,' " applies, then 
the papers are in conflict with such act, for that act provides 
that, while the company into which such merger shall take place, 
may make such increase in its capital stock as may be expedi- 
ent in carrying such merger or consolidation into effect, yet 
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such increase shall not be more than the amount of the capital 
stock, and shares of the company or companies so merged and 
consolidated. Again it appears on the face of the papers that 
the Bellevue and Perrysville Street Railway Company is a cor- 
poration chartered on the I2th of November, 1902, and is, 
with its extensions, 6.02 miles in length. The Act of May 14th, 
1889, P. L. 211. distinctly requires that no articles of associa- 
tion shall be filed and recorded in the office of the secretary of 
the commonwealth, and no charter shall be issued for such 
purpose, until at least $2,000 of stock for every mile of railroad 
proposed to be made shall have been subscribed thereto, and 
ten per centum thereof paid in good faith in cash, but this 
company, as set forth in the articles of merger, has a capital 
stock of but $5,000, of which only 35 shares of a par value of 
$50 had been subscribed, and ten per centum, or $175, has been 
paid in cash to the treasurer of the company. 

It further appears that the Howard and East Street Rail- 
way Company has a capital stock of $21,000, of which amount 
only 140 shares of a par value of $50 had been subscribed for, 
and upon this ten per centum, or $700, Jiad been paid in in cash 
to the treasurer of the company, which is less than the amount 
required by the above mentioned act. 

The articles of merger further provide that these two com- 
panies, with a joint capital stock of but $26,000, and only a 
small part of the same subscribed for, shall constitute a new 
company, which shall have an authorized capital stock of $750,- 
000, "all of which shall be taken and deemed as full paid up 
and shall be presently issued." The articles of merger also 
provide that the "shareholders of the present Bellevue and 
Perrysville Street Railway Company shall receive full paid up 
capital stock of the new corporation to the amount of $500,000 
at par value, consisting of $10,000 shares, which stock shall 
be divided among said stockholders pro rata in proportion to 
their holding of the capital stock of the said Bellevue and Per- 
rysville Street Railway Company." The articles also provide 
that the stockholders of the Howard and East Street Railway 
Company shall receive full paid up capital stock of the new 
corporation to the amount of $250,000, at par value, consisting 
of 5,000 shares, which stock shall be divided among said stock- 
holders pro rata in proportion to their holdings of the capital 
stock of the Howard and East Street Railway Company." 

There is attached to the articles of merger an affidavit 
made by James D. Gallery, president, and G. A. Gilflllan, prin- 
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cipal engineer, that the cash value of the property of the Belle- 
vue and Perrysville Street Railway Company is equal to the 
amount of stock to be issued to the stockholders of the said 
company under the articles of consolidation and merger, to 
wit : $500,000. There is a like affidavit made by James D. 
Gallery, president, and T, Uhlenhaut, Jr., principal engineer 
of the Howard and East Street Railway Company, that the 
actual cash value of the property of that corporation is equal 
to the amount of stock issued to stockholders under these ar- 
ticles of association, to wit : $250,000 of the capital stock of 
the new company. 

It is apparent from an examination of this state of facts 
that such issue of stock on the part of the consolidated company 
is in violation of the Act of April 27th, 1864, P. L. 617, as well 
as the later Act of 1889, P. L. 211, and that the charters of 
these companies were issued inadvertently and erroneously in 
view of the statement which they themselves set forth in their 
articles of merger. It is contended that this is done under the 
authority of the Act of isth of May, 1889, P. L. 205. I do not 
perceive in this act authority for so vast an increase. The au- 
thority seems to be limited to what would be "necessary to 
equalize the interests of the parties to the said joint agree- 
ment." 

For the foregoing reasons I am of opinion that the letters 
patent should be withheld. 

I herewith return the articles of consolidation and merger, 
dated the 17th day of February, 1904. 
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PROCEEDINGS OF A HEETINQ OF THE 
MEMBERS OF THE BAR OF DAU- 
PHIN COUNTY. PENNA. 
Called to Take Actloii Upon the Death of 

Hon. John H. Weiss. 

President Judfe 

The following notice had been posted in the Office of the 

Prothonotary : 

"BAR MEETING. 

"At the suggestion of many members, I hereby call a 
meeting of the Daupjiin County Bar, to be held in the Court 
Room No. I, Saturday morning, at lo o'clock, to take ap- 
propriate action upon the death of President Judge John H. 
Weiss. 

"B. F. Etter." 

MEMORIAL MINUTE AND ADDRESSES. 

In Court Room- No. i, Court House, 
Harrisburg, Pa., Saturday, November '2$, 190$. 
The hour of 10 o'clock A, M. having arrived, Robert 
Snodgrass, Esquire, announced: 

Gentlemen of the Bar: In the absence of Mr. Etter, who 
was expected to discharge this duty, it seems to devolve upon 
me to call this meeting to order, and I do so by moving that 
Judge Kunkel act as Chairman. 

Mr. McCARRELL : I second the motion. 
The motion was unanimously agreed to. 

Mr. SNODGRASS : Judge Kunkel will please take the 
chair. 
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Honorable GEORGE KUNKEL: The next thing in 
order is the selection of secretaries. 

Mr. STROH : I nominate John C. Nissley and William 
M, Hargest, Esquires. 

Honorable GEORGE KUNKEL: Will those gentlemen 
please come forward and take seats. 

Mr. GILBEBT: It becomes my sorrowful duty to move 
that a committee of seven be appointed by this Chair to pre- 
pare, and to report for the consideration of this meeting, a 
minute upon the death of our late President Judge, John H. 
Weiss. 

Mr. McCARRELL : I second that. 

The motion was agreed to. 

Honorable GEORGE KUNKEL: The Chair will ap- 
point on that committee, Mr. Gilbert, Mr. Olmsted, Mr. 
Better, Mr, Snodgrass, Mr. Backenstoe, Mr. B. M, Nead 
and Mr. Geyer. 

Mr. GILBERT: Will that committee please retire with 
me? 

After its deliberations, the committee returned to the 
meeting, 

Mr. GILBERT: Mr. Chairman, the committee instructs 
me to report the following minute with respect to the death 
of our former President Judge, John H. Weiss. 

MINUTE. 

John H, Weiss, the sixteenth President Judge of the 
Courts of Dauphin County, died at his home in Harrisburg, 
on the morning of the twenty-second day of November, 1905, 
in the sixty-sixth year of his age. 

He was the eldest son of John and Martha Weiss, and 
was born in Schaefferstown, in Lebanon County, on the 
twenty-third day of February, 1840. His early years were 
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passed in labor upon the farm, where his parents lived, and 
in attendance upon the common schools in the neighborhood, 
where his education began. He continued his studies in the 
Millersville State Normal School and completed them in 1863, 
as a graduate of Jefferson, now Washington and Jefferson 
College. His faithfulness to duty was early attested by the 
distinction he gained as a scholar in those institutions of learn- 
ing. 

He commenced the study of law in 1863, in the office of 
Hon. David Mumma, and pursued it with such diligence, 
understanding and devotion that when he was admitted, on 
the fifth of December, 1865, as an attomey-at-law of this 
court, he had already given full assurance of his early useful- 
ness and eminence at this Bar. His success in his profession was 
immediate, and he quickly gained a numerous and important 
clientage which he steadily enlarged and maintained until he 
passed from the labors of a lawyer to those of a judge. His 
conduct as a lawyer commanded and rewarded the long trust 
the public placed in him. In all his professional work he was 
ideally faithful to the welfare of all his clients, shrinking from 
no study, however severe, and declining no labor, however 
arduous, which could promote or safeguard their interests. 
He was pre-eminently a safe counselor and his advice was 
much desired by reason of its rare sense and wisdom. He did 
not delight in speech to juries, preferring to avoid it; but, to 
an extent that he never would admit, he had, and when re- 
quired he used, the gift of clear statement and sensible pre- 
sentation of the causes of his clients, which profoundly in- 
fluenced the jurors who listened to him. 

Amid all his professional cares, he did not neglect his 
duty as a citizen. For many years, he was a leader in the 
politics of his city and county, and a trusted adviser in those 
of the State. He was a man of large public spirit, of sincere 
interest in the welfare of his fellowmen, and of much service, 
in useful and disinterested ways, to his city and its people. 
His friendships were many and true, marked on his part by 
manifold acts of endearing tenderness and ended only by death. 

The charm of scholarship and the grace of culture 
adorned him, and until the end of his days he delighted in 



DcizedbyGoOglC 



■9°5- DAUPHIN COUNTY RSF01tT& 391 

literature, in painting*, and in all the arts which refine life 
and console the spirit. He was an attendant of the Presby- 
terian Church, and had an unshaken belief in the truths of 
religion as revealed in the Holy Scriptures. He was a de- 
voted son and brother, and his home was blessed by his love 
for his wife and children, and by their love for him. His 
nature was social, his hospitality generous, and his kindness 
of heart and its many manifestations, associated, as they were, 
with knowledge and humor, made his society a pleasure to 
his fellowmen. His many excellences of mind and character, 
of temperament and manner, were so plain to the public view 
that when Judge McPherson resigned his office of additional 
law judge of this district to accept the office of District Judge 
of the United States, Judge Weiss was, on March 14, 1899, 
appointed his successor, in answer to the unanimous request 
of the members of this bar, and he was chosen by the people 
of this district, without division of party, at the November 
election of 1899, to be his own successor for the full judicial 
terra of ten years. 

He continued to serve as additional law judge until the 
death of Judge Simonton cast upon hira the office of presid- 
ing judge of these courts. His years of judicial service were 
less than seven in number. But brief as that service was, it 
was long enough to prove, by many tests, that Judge Weiss 
had maintained unimpaired the high renown of the bench of 
Dauphin County for ability, for learning, for justice, for honor 
and for humanity, and to make his death a loss to the admin- 
istration of the law, and a personal sorrow to every member 
of this Bar. 

Mr. GILBERT: Mr. Chairman, completing the instruc- 
tions given me by the committee, I respectfully move the 
adoption of this minute, and that, if it be adopted, that it be 
recorded upon the records of this Court and that a copy of it 
be sent to the family of Judge Weiss. 

Mr. OLMSTED: Mr. Chairman: But little more than 
two short years have elapsed since this Bar was called together 
to take action upon the death of a beloved President Judge. 
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He who presided over that meeting of the Bar has himself 
been called to join his predecessor in that high office, and we 
are again called upon to mourn the loss of a President Judge 
whom we all loved and whom we all respected. 

John H, Weiss, as the minute shows, was the son of a 
fanner of Lehanon County. He inherited but little of this 
world's goods ; he inherited little save a good constitution and 
those traits of character most often found in the children of 
sober, industrious Christian parents. Whatever of success he 
achieved in life, whatever of fame or fortune he acquired, was 
due, in large part, to his own patient, persistent endeavor. Al- 
though no man loved more than he to mingle with his fellows, 
I have never known a more industrious man nor one who made 
more orderly disposition of his time. The things to be done 
each day were, as far as possible, planned in advance and the 
hours for doing them. He was most precise and punctual in 
the keeping of every engagement and in the carrying out of 
every plan. 

It was my good fortune, some years ago, to take a trip 
abroad in, a company of which he may be said to have been 
the controlling spirit. Even before he left Harrisburg he 
had planned every minutest detail of that somewhat extended 
trip, embracing many lands and many cities, and nothing could 
persuade him to deviate one hair's breadth from the schedule he 
had thus planned ; so that any friend at home, having a copy of 
it, could at any time have stuck a pin in the map at the point 
where he was at that hour. The habits of study, of care, of 
method and of industry, which he acquired in early youth, he 
never relinquished, and they had much to do with his success 
in life. As a lawyer, he was hard-working, painstaking, studi- 
ous and careful. Busy as he was, he found some time each 
day to devote to social companionship, and to every circle he 
was a genial, welcome addition. It was but a short time 
before he became a prominent, and he was soon a leading, 
figure at the Bar. In early life, as the minute indicates, as a 
sort of side issue, he took delight in politics. For nearly, 
if not quite, a quarter of century, he was county chairman of 
the party in whose principles he believed, and took a very ac- 
tive part — was a leading figure — in its affairs, having the more 
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influence because he sought no office for himself. He con- 
ducted many stirring political campaigns, but such was his 
management of them, so great his courtesy and generosity 
toward his political opponents, that when Judge McPherson 
retired from this Bench to take that place among the Federal 
Judiciary to which President McKinley had appointed him, 
the eyes, not only of the Bar, but of all the people, irrespec- 
tive of party affiliations, turned to John H. Weiss as his logical 
successor. If not absolutely contrary to his personal desire, 
certainly without his expressed wish, he was appointed to fill 
the vacancy, and at the next regular election was elected his 
own successor as the nominee and choice of both the great 
political parties and by the unianimous vote of the people. 

Judge Weiss was not unmindful of the glorious traditions 
of this justly distinguished court. He was not over-confident 
of his ability to keep its exceedingly important work up 
to its past exceedingly high standard, but he resolved to 
bend every efforts to that end. How well he succeeded we 
all know. But above all he determined, so far as should lie 
within his power, to do equal and exact justice, without fear, 
favor or affection. Matters which a less sensitive nature 
might have dispatched in less time he made the subject of 
careful thought, and I verily believe that he shortened his life 
by anxiety, lest in some case, in some way, he should unwit- 
tingly do somebody an injury. No lawyer ever tried a case 
before him without being convinced of his singleness of pur- 
pose and that his only desire was to hold the scales of justice 
with equal poise. If he made any mistakes, we know that 
they were due to the fallibility of human judgment. They 
were certainly few, for his rulings, when appealed from, were 
almost invariably sustained by the Supreme Court. 

To the members of the Bar he was courteous, patient, 
gentle and kind, particularly to the younger members. He was 
singularly free from ostentation or display and shrank from 
appearing a prominent or central figure about which important 
events were revolving. To each member of the Bar he was 
a brother, and, together, we were simply striving to ascertain 
the law and the facts of the particular matter in controversy. 
I believe it was Mr, Chief Justice Sharswood who, in discus- 
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sing the proper relation of the bench and the bar to each other, 
happily expressed it in the sentence : "We are all one brother- 
hood." Mr. Chairman, Judge Weiss, I believe, was the living 
embodiment of that sentiment, and no jurist was ever more 
successful in making it felt and appreciated by those who prac- 
ticed before him. 

Distinguished as were his services at the bar and upon 
the bench, we shall remember not so much the lawyer and 
not so much the judge as we shall remember the man and 
the friend. His was a character which endured the test of 
long and intimate association. The better he was known, the 
better he was liked. In his personal attachments he was 
firm and faithful. He had that about him which made him in- 
terested in many people, and which drew many people close 
to him. The loyalty of his great friendship knew "no variable 
ness, neither shadow of turning." He left no promise un- 
performed. 

I wish, Mr. Chairman, that I had words to express the 
tribute of friendship I fain would pay his memory on this sad 
occasion. ' In his death this community has lost a valued 
citizen, the State an upright and just judge, and each member 
of this Bar may well feel that he has sustained a great per- 
sonal loss. The unwelcome angel has indeed borne him from 
us. We say that he is dead, and in a sense he is, but in a 
nobler, more endearing sense, 

"To live in hearts we leave behind, 
Is not lo die." 

Mr. Chairman, I think the minutes well express the sen- 
timents of this Bar toward our lost friend, our departed judge. 
I second the motion for their adoption. 

Mr, LEVI B. ALRICKS : Mr. President, it seems to me 
that owing to the fact that I had the longest acquaintance 
with John H. Weiss, I will say, of any member of the Bar 
who has so far addressed this meeting, I ought to say a few 
words. The minutes presented by the committee express the 
character of the man, there is no doubt about that; so I will 
not go into that just now. 
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John H. Weiss and 1 first became acquainted when he and 
I were law students, he in the office of Hon. David Mumma. 
I in the office of my father, Hamilton Alricks. In 1865, we 
met on the street, and he said to me, "I had intended to apply 
for my examination at next court, when, I understand, you are 
to apply," or "you are to be applied for, but I have made an 
engagement with George J, Bolton to act as his cashier at 
the Columbia House, Cape May ; so that I will not be examined 
at the same time you are." That was a great disappointment 
to me, I confess. Afterwards I saw him, while acting as 
cashier at the Columbia House, Cape May, and he discharged 
his duties there just as faithfully as he discharged his duties 
afterwards at the bar and upon the bench of this court. Some 
three months afterwards, he was admitted to the bar. 

On one occasion, I happened to meet his father, in my 
father's office, and he was a very agreeable old gentleman, as 
old, perhaps, as some of the older members of this bar, and I 
was very much pleased with him, I assure you. He was not 
quite as tall as his son, John H, Weiss, but he had a very be- 
nign face and had the manners of a perfect gentleman. Al- 
though I did not meet him more than once that I can recall, 
the father of John H. Weiss, I am quite sure, was one of na- 
ture's noblemen. 

In the practice at the bar it never was my good for- 
tune, or, rather, it was rarely my good fortune to be associated 
in the trial of a case with John H. Weiss. , On the contrary, 
with few exceptions, I seemed to be engaged on the other 
side. He was always courteous ; he never neglected the in- 
terests of his client; but, as the minute seems to intimate, 
he never cared to make a jury speech, and yet he was one 
of the few members of that bar that somehow I rather feared 
to meet before a jury. There was an earnestness, there was 
a directness, and it may have been a personal influence about 
the taan, that made him unconsciously a very strong advocate 
of whatever cause he undertook. 

We all know that upon the bench he was courtesy itself 
to all members of the bar. Of course, it may be that some- 
times we members of the bar, not perhaps discharging our 
duties as fully to the court as we ought, in our zea! for our 
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client's cause, may have made him somewhat impatient, but 
he never forgot that he was the judge, and he treated us all 
with uniform respect. 

My acquaintance with him, as I have said, began when I 
was a law student, although he was a few years my senior. 
It ended, of course, only with his death, 

I might say to the members of the bar here that it is just 
two weeks to-day when I had the last interview with Judge 
Weiss, in the presence of Judge Kunkel, and he was as agree- 
able as any gentleman could be; and, of course, the recollec- 
tion of that last interview will remain with me until my death. 
I had the kindest feelings toward Judge Weiss. I know that 
he was one of the most painstaking judges we ever had — in- 
deed, they all have been painstaking. He was an industrious 
man, and he sought to do equal and exact justice between all 
suitors. He was not, when he was practicing at the bar, what 
we call a criminal lawyer ; that is, he did not seem to try very 
many criminal cases, but whenever he did come into court — 
criminal court — he discharged his duties zealously, faithfully 
and with profit to his client, 

I fully agree with the minute as presented, and trust, 
of course, it will be finally unanimously adopted. 

Mr, BENJAMIN L, FORSTER: When, a short while 
ago, we were called upon to mourn the loss of a fellow-member 
of the bar, I felt then that I had for the last time taken an active 
part in public grief, and keep silence in the presence of the 
dead ; but when I learned that Mr. Etter, the senior member of 
this Bar, would be unable to add a tribute to the memory of the 
late Judge Weiss, then, and then only, did I feel that, however 
lamely done, a few moments should be given by me to the 
memory of one who, still young in years, has been called 
from the highest position it is given man to fill — a judge- 
ship — and a position in which, I feel I voice the sentiment 
of every member of the Bar, he, for the last six years had 
been the upright judge, earnestly striving to hold the balance 
even between man and man, knowing only his duty, in the 
awful responsibility ; timid, no, that is not the word, cautious 
in his own opinions and ever ready to listen to the arguments 
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of counsel and pleas for mercy at the bar lest he, from a 
want of knowledge or judgment, should do injustice to the 
suitor in the court or to the unfortunate who stood before 
him, trembling at the majesty of the law. All this weighed 
heavily upon him, for in the years that he was a judge, he had 
not learned to look upon a trial in the civil side of the court 
as a lottery, or a sentence imposed upon a wrongdoer as a 
perfunctory discharge of duty. 

Judge Weiss, whose name now makes a part of the history 
of his native State, was bom, if not bom, he spent the years 
of his young life, on a beautiful farm in Lebanon County, 
through which meandered a "babbling brook," noted for its 
trout, which must, often in after life, have reminded him 
of the lines : 

"I wind about and in and out. 
With here a blossom sailing, 
And here and there a lusty trout, 
And here and there a grayling. 

And here and there a foamy flake 

Upon me as I travel, 
With many a silvery water-break, 

Above the golden gravel. 

And draw them all along, and flow 

To join the brimming river. 
For men may come and men may go, 

But I go on forever." 

He, too, has joined "the brimming river," to "go on for- 
ever." 

He had found time in a busy life and amid his legal 
studies to make himself familiar with English classics and 
develop a strong natural taste for the best in art, without being 
a bit pedantic in the one or critical in the other. 

Happy in his domestic relations, he married, in 1870, 
Mary Virginia, daughter of the late John E. Fox, of Phila- 
delphia, and for years well able to cultivate his taste for lit- 
erature and art, an extensive acquaintance with the public 
men of his native State, and his amiability made him pleasant 
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to meet outside of his profession and official position, and 
added much to the charm of his personality. 

We, then, gentlemen of the Bar, have reason to mourn 
his loss, and remember it was good for us to have known 
him, and to remember also that the loss it not unto us alone. 
Thousands will mourn with us the apparently, to us and to 
them, untimely taking off. 

Mr. NISSLEY: I feel that I would be untrue to my 
highest desires this morning if I did not add a word, and just 
a word, to what has been said with respect to him whom 
we desire to honor this day. 

I met Judge Weiss in his office on Second street, at a 
time when I came to consult him about reading law. In a 
few minutes he gave me advice that changed the whole course 
of my life. 1 remember, in after years, when I was admitted 
to the Bar, I thanked him for the advice given me at that 
time, to which he replied: "How cautious we should be when 
giving advice to young men." 

He had a most happy and cheerful disposition, which en- 
deared him to all who came in contact with him, either in 
business or socially. His devotion to his profession was an 
inspiration. He was an untiring, patient and efficient worker. 
As a lawyer, he was careful and safe ; as a judge, cautious and 
watchful, always showing the keenest interest in cases being 
tried or argued before the court. He had a keen sense of 
humor, and many were the remarks made at time most suit- 
able and effective; but this trait of his character was always 
under control, but could be used most effectively when re- 
quired. 

He was charitable to all, keenly alive to the faults of 
human nature, and most tender toward the unfortunate. Being 
for many years a member of the Board of Examiners for ad- 
mission to the Bar, he came in contact with the ambitious 
prospective lawyer, and many were the valuable suggestions 
given by him to those who contemplated pursuing the arduous 
duties of the profession. He had mastered the principles of 
the law, yet he was a close student and diligent in searching 
the cases. 
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I can hardly refrain at this time from referring to the 
last interview I had with him, in his chambers. After having 
had his attention to the matters of business which I brought 
before him, he asked me to take a seat, and we talked of 
many subjects, and the trend of the conversation finally led 
on to religious matters ; and I never heard a more beautiful 
exposition of the office of the Holy Spirit than what he gave 
me at that time, and, singularly enough, the last thing I 
said to him, as I went out of the door, was : "Thou are not 
far from the kingdom." They were the last words I said to 
our departed judge. 

I had the highest respect for him, and I feel deeply his 
loss. Our Bar has lost an active and faithful lawyer, a 
learned and able judge; oitr city a distinguished and honored 
citizen. His absence will be keenly felt and his memory 
greatly cherished. 

Mr. BERGNER: Many years of close, intimate and un- 
selfish friendship with Judge Weiss, beginning almost in my 
boyhood and continuing beyond the grave, force me to speak 
when I would much rather be silent. Judge Weiss possessed 
lovely characteristics and, to my mind, they have appeared 
with ever-gathering brightness since the bell above us 
tolled out his demise. As a son he reverenced his parents. 
In his talks concerning his early home life, while he always 
kept the humorous situations in the background, there was 
plainly discernible the great love of the son for the mother 
and the undying affection of the mother for the son. As a 
parent, he was always kind and indulgent to his children, but 
ever solicitous for their future. 

As a friend we all knew him. His kindness, care, con- 
sideration we have all experienced. His genial spirit and 
kindly methods brought the bench and bar so close together 
as almost to efface the dividing line. He was our friend, 
and in the grief of the last few days it has been hard to un- 
derstand why the hand we loved to press is cold and the 
voice we loved to hear is still. As a lawyer, his work and 
success are written large in the formal records of this court. 
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He I^>ored long and constantly in his profession to be right, 
and he succeeded because he deserved success. 

As a judge you knew him last and probably best. He 
brought to this bench greatness in his great desire to be right 
and just. When discussion had ended and decision was 
reached he was not content to leave the matter; his thought 
was still the question : Am I right? May I not be wrong? I 
doubt if in his entire judicial career he passed upon even one 
subject to finality, to which his mind did not afterwards revert 
in an effort to re-examine the correctness of his decision. 

I do not think he cared much that he was the incumbent 
of the office, but he had great pride that' in his position he 
was brought into close and intimate contact with the members 
of his court. The love and kindness he invariably extended 
to us all smoothed the asperities of our duties and our respect 
and affection made less burdensome the official labors which 
so often worried him. 

Almost his last conscious talk was of you, my brethren. 
In my last meeting with him. but a comparatively few min- 
utes before the fatal stroke fell, he spoke of the court ap- 
pointed for this week and expressed the fear that his illness 
might delay the business and bring inconvenience to some 
of you. Even then in the grasp of death, his thought turned 
to you. Judge Weiss was not upon the bench long enough 
that his judicial work may be hallowed by that sacredness 
which seems to cling around the decision of those judges 
whose services span through a generation or more, but his 
fame will be long enduring as a judge who, with great, loving 
kindness sought to be just rather than great. 

Mr. GEYER: It is with considerable hesitation that I 
rise to speak, but the kindnesses of Judge Weiss toward me 
during his lifetime have been so unremitting that I would 
feel myself an ingrate if I did not at this time add my mite 
to the tribute that has been here paid to his memory. You 
have heard much of his bearing and ability from those better 
fitted to judge them than I. Many of you knew him inti- 
mately in his private life and can better speak of his worth 
as a man; others of you knew him as an associate when a 
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practitioner at the bar; I knew him only as the able repre- 
sentative of the dignity of the law, and the kindly admin- 
istrator of justice under its forms. 

My acquaintance with him began in 1899, when, in com- 
pany with my preceptor, Senator Fox, I called upon him as the 
chairman of the Examining Committee concerning my reg- 
istration as a student. His appointment to succeed Judge 
Mcfherson had just that day been made public, and he spoke 
of it in great humility, deploring his unworthiness for the 
position for which he was the unanimous choice of the Bar and 
of the public, and in which his record has shown that his hes- 
itation and distrust of his own ability were but the modesty 
of the truly great. 

As a judge, his two qualities which most impressed me 
were the impending sense of the responsibility of his position 
and the kindness of his heart. When on the bench, it seemed 
to be his great desire entirely to forget himself and to act 
impersonally as the officer of the law ; and he lost no op- 
portunity to impress this duty upon the other officers of the 
court. I shall never forget how that, on one occasion, while 
prosecuting before him in the Quarter Sessions he noticed 
that I was very much humiliated because of a verdict of ac- 
quittal found by one of the juries, and, calling me to him, he 
remarked, "That verdict was righteous, and it is only your 
zeal that prevents you from seeing it. Remember, we sit here 
to administer justice, and the duty of the prosecuting counsel 
is not to secure convictions but to assist us in administering it." 
And, on another occasion in chambers, when speaking of the 
relative duties of the practitioner, both as an advocate and as 
an officer of the court, he said, "After all, the law is the 
mistress of us both, and it should be the aim of the court 
and the bar alike to learn just what the law is. An attorney 
may be able to win his case by refusing to cite to the court an 
adverse decision which has escaped the research of the op- 
posing counsel, but in time the law will vindicate herself and 
it will not redound to his credit." 

The second quality, and the one that most endeared him 
to the people, was the tenderness of his heart. He never 
imposed a sentence but he did it reluctantly, and he often de- 
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plored the fact that in the punishment of the offender some 
innocent wife or mother was made to suffer. The culprit was 
given every opportunity to make any explanation that he 
might have, and when finally he was sent to prison he was 
made to carry with him the conviction that it was the officer 
of the law that sentenced him, while the man on the bench 
was yearning for his reformation. His ear was ever open 
to the plea of the dependent family, and it was manifest that 
he suffered when he was compelled to disregard it, and many 
a man upon whom sentence was suspended was brought forci- 
bly to realize his duty towards his wife and children by the 
earnest, kindly admonition of Judge Weiss. 

And now that he himself has been summoned by the 
Death Angel before the great, final tribunal, and there, in ac- 
cordance with its rules, he has appeared in person, we may 
confidently hope that his faults, and he had only those to 
which human flesh in its nature is heir, will receive the same 
tender consideration which he, while on earth, always ac- 
corded to poor, erring humanity. 

Mr. McCARRELL: Mr. Chairman and brothers of the 
Bar: We are gathered here this morning because the bench, 
the bar, the community and State has sustained a great loss. 
Another of the great president judges of this important court 
has finished his judicial labor and entered into rest. 

It was my privilege to know Judge Weiss from very soon 
after the time when I came to Harrisburg, now nearly forty 
years ago, and from the time that I first met him, down unto 
the day of his going hence, I enjoyed his friendship and he did 
mine. He had, in a most remarkable degree, the confidence 
and the respect not only of the members of the bar, but of the 
entire community in which he lived and performed his life- 
work. It was my privilege to be associated with him often 
in the trial of causes and my misfortune on frequent occasions 
to have him as opposing counsel. The cause of his client 
was always most carefully prepared, because Judge Weiss 
was a careful student of the law, delighted in the studying 
of principles and decisions, and was always well informed 
upon every subject, whether you discussed a question with 
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him in his office or came into court to try a client's cause. He 
understood the principles of the law and delighted to study 
them, and he was well equipped and deserved the great suc- 
cess which he won as a lawyer at this bar. 

When he assumed the judicial position, it was, as has been 
said, with hesitation upon his part, but he met the important 
duties of that high place with an earnest desire and determin' 
ation to do equal and exact justice, and we can all bear testi- 
mony here to-day to the patience with which he heard argu- 
ment in everj- case and the great care which he devoted to the 
consideration and the decision of every cause. He feared that 
he might unwittingly do injustice, and he labored hard and 
long to avoid the doing of that which would in any cause 
be, in any sense, unjust, and he won for himself a high name 
as judge in this important court. 

He was interested in all the affairs of the community 
in which he lived. He was public spirited, and gave thought 
and attention to every subject in which his fellow-men were 
interested. 

It was my privilege to be associated with him for manj' 
years as a member of the Law Examining Board, and I shall 
never forget the kindness which he always manifested to the 
young men who came before us for preliminary or final ex- 
amination, to be admitted to the bar ; and I shall never forget, 
either, my brethren, his knowledge of history and of literature 
and of the various subjects upon which it was necessary to 
examine candidates for preliminary registration. To all of 
these young men, he had a kindly disposition, and those of 
them who are here to-day and who appeared before that 
Board, I know will testify to the kindness and the courtesy ex- 
tended to them by Judge Weiss, as the President of that 
Board. 

He was interested in the cause of education and of lit- 
erature as well. He was interested in his old alma mater. 
We came from the same institution, he a graduate of Jeflfer- 
son, and I, a little later, of Washington, which two colleges 
soon afterwards were united under the name of Washington 
and Jefferson. In his college days, he made the acquaintance 
of some men who afterwards became prominent, both at the 
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bar and in the pulpit, and of them he often spoke in the high- 
est and kindliest terms, and together, talking over the affairs 
of our alma mater, we spent many a pleasant hour ; and, to 
show his interest in it, he aided in establishing in Wash- 
ington and Jefferson College the German Prize Fund, and 
was a contributor to that fund for many years, down to the 
present time. He was interested in everything that pertained 
to the welfare of man. 

Reference has been made to his father and his mother. I 
shall never forget the frequent occasions upon which he spoke 
to me about the early home and the kind regard and affection 
with which he spoke of his father and of his mother, and 
the training they gave him ; he spoke of it with gratitude ; 
he honored his father, he honored his mother ; he believed in 
the principles of their religion, and delighted to talk of the 
things which they had done for him. He was a delightful 
friend and companion. He was a great judge. In all the 
relations of life he was faithful, and his integrity was recog- 
nized by this community in which he lived, for. although he 
had taken part in many political contests, yet when he was 
named for the high judicial office, his name appeared upon 
the ballot of all parties, and he was the unanimous choice 
of the people of this district. In all the relations of life, he 
was faithful and honest, and has left for himself and for his 
family a name and a reputation of which they may well be 
proud. 

But he has gone ; he has passed beyond the shadows of 
earth, and his eyes have greeted the glory of the eternal morn- 
ing. We shall miss his genial presence, his cordial greeting 
and hearty handgrasp ; but through all the coming years there 
will live within us pleasant memories of the days we have 
spent tc^ether, and those memories, I am sure, will make us 
ever grateful that he lived and that we enjoyed his rare com- 
panionship. 

Honorable GEORGE KUNKEL: Are there any others 
who wish to speak ? 

JUDGE KUNKEL: Gentlemen of the Bar: Before I put 
the motion to adopt these resolutions, I wish to add to that 
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which has been so beautifully and fittingly spoken my tribute 
to the memory of our late President Judge, my associate upon 
this bench. 

For almost two years my relations with him have been 
necessarily most intimate, and they have afforded me many 
opportunities to learn and to measure to no. inconsiderable 
degree the qualities of his mind and heart. His kindly dispo' 
sition, his cordial good-will to all those with whom he was 
associated were marked characteristics of his life, as well 
when he went in and out among us as a member of this bar 
as when he adorned the bench now made vacant by his death. 
While memory lasts these qualities will last to those who en- 
joyed the sweet influences of his friendship and his love. The 
things of this earth may pass away, things that are seen and 
are handled ; the earthly mold with which life has been 
breathed may pass away, yea, even_life itself depart; but the 
attributes that attract to that life will survive and live in fond 
and undying recollection. 

In the adminstration of the law our deceased brother 
brought to the office of judge a keen sense of the right, and 
a firm and conscientious determination to reach the justice 
of the cause which he heard ; and this disposition of mind 
showed itself not only in the trial of the cause in court, but 
especially in consultation in chambers and in his seasons of 
deliberation and thought. No judge was more careful in 
the discharge of his duties. No judge more sensible of the 
grave responsibilities of his office. By his learning, by his 
industry, by his patience, by his modesty he adorned the bench 
and won the esteem of all those with whom he associated, and 
by his considerate and kindly nature he endeared himself to 
the hearts of his fellows in the law ; and therefore it is that 
to-day, not perfunctorily but with the profoundest sincerity, 
we join in doing honor to his memory. 

If the members are ready for the question, it will now be 
put. 

Mr. GILBERT : Mr. Chairman, if you will permit a brief 
trespass on your time, I would like to say that since I have 
been sitting here I have been very much disturbed by conflict- 
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ing emotions. If I were to consult my own feelings I am 
sure that I would be conscious of discharging to the uttermost 
the duty of friendship to him who has gone, by silence. But 
when you arose a moment ago to submit to the suffrage of 
this meeting this minute, a thought of almost overpowering 
nature came to me, and it was that if I were gone and he 
were here, he certainly would rise and say something about 
myself ; and that if he could utter his thought this day, it would 
be that I, so long his partner and his friend, should say a final 
word of esteem and of affection for him. 

Lest my silence be misunderstood, I break it with great 
personal pain; because associations have pressed upon me of 
the tenderest nature, ranging back over many years of his life 
and mine, which almost choke my utterance. 

You remember when he was nominated in this very room 
for the office of additional law judge; and, notwithstanding 
the many men in this community of greater gifts of speech 
and of long and tender association with himself, he personally 
asked me to present his name and to speak my thought of 
his worth as a man, and as a lawyer, and as a person to he con- 
sidered in connection with the high office of judge. This 
morning I have re-read the estimate which, as his partner 
and his friend, I uttered about him and they were these : 

"By blood and birth, by sympathy and sentiment, and 
by the varied experience gathered in a wide and large 
, life passed among us, he belongs to our community; 
knows its tone and temper ; understands our disposi- 
tion, measures our deserts and can apportion and apply 
our law according to our needs. No other man in our 
time has entered upon judicial life with the same large 
and excellent knowledge of public affairs and with a 
greater ability for their understanding and sane treat- 
ment. He has no experience to gain at the expense of 
the public, for the discharge of judicial duty; that has 
long since been won and made his own by strenuous 
and successful professional experience. No possible suit- 
ors in his court will surpass in dignity and power those 
who have been his clients, and as a judge he will be called 
upon to decide no causes exceeding in importance, in dif- 
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ficulty and variety of issue, those he has considered and 
argued as a lawyer. No case will be too great for his 
ability, and none so small as to escape his patience. To 
a judgment whose tested wisdom I have never seen ex- 
celled he adds a love of useful and liberal study ; a candid 
spirit ; an open and a patient mind, and an industry in- 
capable of limit and unconscious of fatigue, when truth 
requires its exercise. These qualities, exercised as they 
have been and will be with kindness of heart and charity 
of soul to all men, and with a sense of honor like a double 
conscience, make a rare sum of human excellence and 
mark him who owns them as the man fashioned by nature 
and by labor to be a great public servant in the high of- 
fice of a judge of his people." 
After that convention adjourned, Judge Weiss spoke to 

me with reference to these remarks, and said that he differed 

entirely in estimate of himStlf, but I remarked that time would 

confirm my opinion. 

A scant seven years have passed since then, and he has 

made and ended his record as a judge; but that record, I think, 

entitles him to stand forever in the roll of the great judges 

of this great court. 

The minute was unanimously adopted by a rising vote. 
The following letter was read and, on motion, it was 

ordered to be incorporated in the minutes of the meeting : 

"Pittsburgh, Nov. 34. 
"Hon. Geo. Kunkel; 

"My Dear Judge; I see by the papers the death of Judge Weiss. 
I noticed a week or so ago that he was very sick; so that the 
result is not so unexpected as it otherwise might be. But how- 
ever warned, we are never quite prepared for the death of friends, 
and it is difficult to realize that he is gone, never to return. I 
thought a great deal of Judge Weiss, and I shall miss him greatly. 
You will see by the heading of this letter that I am in Pittsburgh, 
where I am holding court, and can not, therefore, attend his funeral 
as I otherwise certainly should. Will you please convey to the 
members of the Bar my extreme regret that such is the case. 
Yours very_lruly, 

(Signed.) "R. W. ARCHBALD." 

Mr. BKRGNER: Mr. President, I have been requested to 
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say, through you, to the members of the Bar that the family 
of Judge Weiss expects the Bar to attend the funeral this 
afternoon in a body ; and I, therefore, move that when this 
meeting adjourn, it adjourn to meet at i : 30 o'clock this af- 
ternoon, and the members be prepared to go to the house in 
a body and attend the services — meet at the Court House at 
1 : 30, prepared to go from here, in a body, to the house. 

The motion was seconded by Mr. L. B. Alricks, 

The motion was agreed to. 

At 1 1 : 45 o'clock A. M. the meeting adjourned, to recon- 
vene at 1 130 o'clock P. M., pursuant to motion. 
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4. Substituted nominations. — Number of signers necessary to sub~ 
stiluled nomination paper. Hayes's Nomination, 206. 

5. Validity of nomination papers. — Amendment of. In re Nomina- 
tion by Lincoln Party in Berks Co., 199. 

PENITENTIARY. 

Appropriation to the Eastern Penitentiary. — Bight hour rule. At- 
torney General's decision, 122. 
POLITICAL PARTIES. 

Parly rules. — Irregular changes. Nomination of Wallower et al, 
171. 
POOR DIRECTORS. 

1. Duty of, to provide sustenance for indigent sick persons, or those 
in quarantine. Attorney General's decision, 188. 

2. Rei- ■'*■'■ ' ' ■ ■ ' ■ •■-- 

decision, 1 
PRACTICE. 

1. Attachment execution, demurrer to answer of garnishee. — Gen- 
eral practice. Sehlayer vs. Bowers, I. 

2. Attorney General's Department, oMcial opinions. Attorney Gen- 
eral's decision, 189. 
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PUBLIC OFFICERS. 

1, Increase of salary of. — Harbor Master of the port of Phila- 
delphia. Attorney General's decision, 128. 

2, Secretary of Agriculture, prosecution by.— Publication of analy- 
sis of commercial fertilisers. Attorney General's decision, 195. 

3, Resignation of. — Proper officer to receive resignalion. — Power 
to recall. Attorney General's decision, 2i6. 

PUBLIC SCHOOLS. 

1. Election of City Suerintendenl. Attorney General's decision, 
135- 

2. Superintendents of. — QuatiScatians. Attorney General's decision, 

PURE FOOD LAWS. 

1. Costs in prosecutions under. — Witness fees and mileage of 
special agents. Attorney General's decision, ipi. 

2. Prosecutions for selling adulterated liquors. — Powers of Dairy 
and Pood Commissioners. Attorney General's decision, 125. 
QUARANTINE 

Duly of poor directors and county commissioners to provide for 
indigent persons during. Attorney General's decision, 188. 
QUARTER SESSIONS. 

Validity of a borough ordinance, passed under Act of April 3, 
!8)i, must be tested by appeal to the court of quarter sessions. In re 
Opening Second Street, Steelton, 243. 
QUO WARRANTO. 

1. Pleading. — Burden of proof. — Demurrer, Com. vs. Heller et al, 
37- 

2. Sale of entire stock of eofforalion. Com. vs. Monongahela 
Bridge Co., gi. 

3. The proceeding by quo warranto, al the suit of the Attorney 
General, is an appropriate remedy for aUeged violations of law by a 
corporation of the first class. Attorney General's decision, 74. 

4. To lest validity of charter.— Parties. Com. vs. Gray's Mineral 
Fountain Co., 47. 

5. iVrit to persons claiming the right to exercise the powers of 
members of a borough council. — Relator. — Burden of proof. Com. vs. 
Miller et al, 4. 

RETURN. 

See Justice of the Peace. 
SCHOOL DIRECTORS. 

Election of, for terms of different length, — Computation of votes. 
In re Election of School Directors of Williamstown Borough, 72- 
SCIRE FACIAS. 

To repeal letters patent. Com. vs. Gray's Mineral Fountain 
Co., 47- 
SECRETARY OF AGRICULTURE. 

See Public Officers. 
SEWERS. 

Exemption of cemetery from assessment for expense of construc- 
tion. Harrisburg vs. Harrisburg Cemetery Ass'n, 267. 
STREET RAILWAYS. 

Merger. Attorney General's decision, 281. 
SOLDIERS' ORPHAN SCHOOLS. 

Admission to. — Adopted children of soldiers. Attorney General's 
decision, 224. 
SPENDTHRIFT TRUSTS. 

Attachment execution. Rank vs. Haldeman, 145. 
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STATEMENT, 

Amendment of. — Surprise. — Continuance. Conrad et al vs. P. 
R. R. Co., io6. 
STATE LIVE STOCK SANITARY BOARD. 

1. Destruction of diseased cattle by authority of the Board. — By 
persons unauthorized by Board. — Payment for cattle killed. Attorney 
General's decision, 88. 

2. Form of deed for farm purchased by Board. Attorney Gen- 
eral's decision, is?. 

STATE POLICE, DEPARTMENT OF. 

Purchase of supplies for. Attorney General's decision, 2i3- 
STATE PHARMACEUTICAL EXAMINING BOARD. 

Cannot prosecute sellers of adulterated liquors. Attorney Gen- 
eral's decision, 125. 
STATUTES, CONSTRUCTION. 

Failure of legislature to make appropriation necessary to carry out 
provisions of an act.— Effect of.— Act of April tj, 1905, inoperative. 
Attorney General's decision, 117. 

Motor vehicles, state law regulating. Attorney General's Depart- 
ment decision, 277. 
TAXATION AND TAXES. 

1. Rebate on, for trees planted along pubic roads. Attorney Gen- 
eral's decision, 6. 

2. Stale lax on personal property. Attorney General's decision, 117. 
Exemplion.— -Sewer assessment. Harnsburg vs. Harrisburg 

Cemetery Association. 267. 

TREES ALONG PUBLIC ROADS. 

1. Rebate on taxes for. Attorney General's decision, 6. 
WATER RATES. 

See Corporations. 
WILLS. 

r. Absoljfle gift, followed by devise of remainder. Hanna vs. 
Shanahan, 36, 

2. Advancements. Estate of Jerome T. Barnitz, 163. 

3. Collateral inheritance tax. — Exemption of bequests. Attorney 
General's decision, 17. 

WEISS, HON. JOHN H. 

Memorial minate and addresses, 288. 
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